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STATEMENT OF PURPOSE AND EFFECT

l. Purpose and Effect

Bill 24-0320, the “Comprehensive Policing and Justice Reform Amendment Act of 2022,
was introduced on June 15, 2021, by Committee Chairperson Charles Allen, Councilmembers
Bonds, Cheh, Gray, Henderson, Lewis George, McDuffie, Nadeau, Pinto, Silverman, Robert
White, Trayon White, and Chairman Mendelson. The bill was referred to the Committee on the
Judiciary and Public Safety on June 29, 2021. The Committee held a public hearing on B23-0882,
the “Comprehensive Policing and Justice Reform Amendment Act of 2020”, on October 15, 2020.
B23-0882 is substantially similar to B24-0320, and, therefore, pursuant to Council Rule 501(a)(2),
the hearing record for B23-0882 is incorporated into this report by reference.

The impetus for, and legislative history of, B24-0320 dates back to the summer of 2020.
On March 13, 2020, Breonna Taylor, a 26-year-old Black woman, was fatally shot by members of
the Louisville Metro Police Department while she was sleeping in her home. On May 25, 2020,
George Floyd, a 46-year-old Black man, was killed when Derek Chauvin of the Minneapolis Police
Department pressed his knee into Mr. Floyd’s neck while Mr. Floyd was handcuffed and lying
face down in the street. Their deaths ignited a national movement against systemic injustice,
racism, and police brutality against Black Americans. Demonstrations were held across the country
— including here in the District — demanding greater police accountability and transparency and
urging lawmakers to reimagine a system of public safety that decenters policing.

In response to these events, on July 7, 2020, the Council passed B23-0825, the
“Comprehensive Policing and Justice Reform Second Emergency Amendment Act of 2020” (D.C.
Act 23-0336; 67 DCR 9148).! D.C. Act 23-336 was composed of eighteen subtitles related to
policing and criminal justice reform in the District, including — for law enforcement officers in the
District — a ban on the use of neck restraints, restrictions on the use of consent searches, and a
codified standard for the use of deadly force. Importantly, Subtitle Q of Act 23-0336 established a
Police Reform Commission (“PRC”), composed of twenty representatives from District agencies,
advocacy groups, businesses, and faith-based organizations. The PRC was tasked with examining
“policing practices in the District and provid[ing] evidence-based recommendations for reforming
and revisioning policing in the District.” The PRC’s report was required to include
recommendations on Act 23-0336 itself. Originally, the PRC’s report was due on December 31,
2020, and the PRC would “sunset upon the delivery of its report or on December 31, 2020,
whichever is later.” The Council, at the request of the PRC’s co-chairs, extended the deadline for
submitting its report from December 31, 2020 to April 30, 2021.2

B24-0320, as introduced, largely mirrors the provisions of both the original emergency act
and B23-0882, but departs from its predecessor bills in three important respects. First, it does not

! This bill was titled the “second” emergency act because an earlier draft — B23-0774, the “Comprehensive Policing
and Justice Reform Emergency Amendment Act of 2020” — was postponed indefinitely. See B23-0774, the
“Comprehensive Policing and Justice Reform Emergency Amendment Act of 2020” (introduced June 8, 2020),
https://lims.dccouncil.us/Legislation/B23-0774.

2 See Police Reform Commission Extension Emergency Amendment Act of 2020 (D.C. Act 23-556; 68 DCR 226),
https://lims.dccouncil.us/Legislation/B23-1014.
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include provisions which established the Police Reform Commission (“PRC”). The PRC published
its report on April 1, 2021 and has, therefore, completed its original statutory mandate.
Additionally, B24-0320 does not provisions that dealt with oversight and accountability of the
Metro Transit Police Department, and which have since been made permanent in the Washington
Metropolitan Area Transit Authority Police Accountability Amendment Act of 2020 (D.C. Law
23-249; 68 DCR 3671). Finally, B24-0320 removed provisions which have since made permanent
in the Restore the VVote Amendment Act of 2020 (D.C. Law 23-277; 68 DCR 4795). The next
section contains a description of each of the remaining subtitles in B24-0320, as introduced.

B24-0320 also incorporates provisions from several other permanent bills largely centered
on police reform. The first, B24-0094, the “Bias in Threat Assessments Evaluation Amendment
Act of 20217, was introduced by Councilmembers Robert White, Cheh, Lewis George, Nadeau,
Pinto, and Silverman. The bill was referred to the Committee on the Judiciary and Public Safety
on March 2, 2021.

B24-0320 additionally includes provisions from B24-0213, the “Law Enforcement
Vehicular Pursuit Reform Act of 2021”. B24-0213 was introduced by Councilmembers Lewis
George, Bonds, Cheh, Nadeau, Robert White, and Trayon White on April 19, 2021 and referred to
the Committee on the Judiciary and Public Safety the following day.

Provisions of B24-0112, the “White Supremacy in Policing Prevention Act of 20217,
introduced by Councilmembers Lewis George, Allen, Bonds, Henderson, McDuffie, Nadeau,
Pinto, and Trayon White on February 25, 2021, have also been incorporated into B24-0320. The
Committee held a public hearing on B24-0094, B24-0112, and B24-0213 on May 20, 2021.

Furthermore, B24-0320 includes provisions from B24-0254 and B24-0356. B24-0254, the
“School Police Incident Oversight and Accountability Amendment Act of 20217, was introduced
by Councilmembers Henderson, Lewis George, McDuffie, Pinto, and Robert White on May 20,
2021. The bill was referred sequentially to the Committee on the Judiciary and Public Safety and
the Committee of the Whole on June 1, 2021. B24-0356, the “Strengthening Oversight and
Accountability of Police Amendment Act of 20217, was introduced by Chairman Mendelson on
July 12, 2021 and sequentially referred to the Committee on the Judiciary and Public Safety and
the Committee of the Whole the following day. The Committee held a public hearing on B24-0254
and B24-0356 on October 21, 2021.

The final permanent bill integrated into B24-0320 is B24-0515, the “Law Enforcement
Career Opportunities for District Residents Expansion Amendment Act of 20217, which was
introduced by Chairman Mendelson at the request of the Mayor on November 17, 2021. The bill
was referred to the Committee on the Judiciary and Public Safety on December 7, 2021, and the
Committee held a public hearing on March 14, 2022.

B24-0320 also incorporates provisions from two emergency bills (and subsequent
emergency, temporary and congressional review emergency bills): B23-1002, the “Metropolitan
Police Department Overtime Spending Accountability Emergency Act of 2020, which was

3 D.C. Police Reform Commission, Decentering Police to Improve Public Safety: A Report of the DC Police Reform
Commission (April 1, 2021), https://dcpolicereform.com/ [hereinafter PRC Recommendations].
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introduced by Councilmembers Nadeau, Allen, Gray, and Robert White on November 16, 2020
and B24-0809, the “Opioid Overdose Prevention Emergency Amendment Act of 2022”, which
was introduced by Chairman Mendelson at the request of the Mayor on May 10, 2022. Immediately
below are descriptions of each permanent bill as introduced. Part Il provides a description of where
the Committee Print makes changes to the bills as introduced and its reasons for doing so.

1. B24-0320, as Introduced

a. Prohibiting the Use of Neck Restraints

Current District law completely prohibits a law enforcement officer’s use of trachea holds
“under any circumstances.”® The use of carotid artery holds is limited to “circumstances and
conditions under which the use of lethal force is necessary to protect the life of a civilian or a law
enforcement officer, and has been effected to control or subdue an individual.”®> Additionally, the
Metropolitan Police Department (“MPD”), prior to the use of carotid artery holds by its members,
must issue certain policies and procedures.®

Subtitle A of the bill repeals the definitions of “trachea holds” and “carotid artery holds”
and instead more broadly prohibits the use of neck restraints, defined as “the use of any body part
or object to attempt to control or disable a person by applying pressure against the person’s neck,
including the trachea or carotid artery, with the purpose, intent, or effect of controlling or
restricting the person’s movement or restricting their blood flow or breathing.” The bill makes it
unlawful — without exception — for an officer to apply a neck restraint. The bill requires that “any
officer who applies a neck restraint” or “any officer who is able to observe another officer’s
application of a neck restraint” to render first aid or request emergency services for the person on
whom the neck restraint was applied. The unlawful use of a neck restraint, or the failure to
subsequently render aid or request emergency medical services, is punishable by a fine of no more
than $25,000, incarceration for no more than 10 years, or both. The bill also makes a conforming
amendment to D.C. Official Code 8 5-302 (replacing references to “trachea and carotid artery
holds” with “neck restraints”) to make the prohibition on neck restraints applicable to federal law
enforcement officers acting in the District.

b. Improving Access to Body-Worn Camera Footage
Subtitle B includes several provisions expanding access to MPD officers’ body-worn

camera (“BWC”) footage. Current District law requires that the Mayor “collect, and make
available in a publicly accessible format, data on MPD’s Body-Worn Camera Program, including

4 D.C. Official Code § 5-125.03(a). Trachea holds, arm bar holds, or bar-arm holds are defined as “any weaponless
technique or any technique using the officer’s arm, a long or short police baton, or a flashlight or other firm object
that attempts to control or disable a person by applying force or pressure against the trachea, windpipe, or the frontal
area of the neck with the purpose or intent of controlling a person’s movement or rendering a person unconscious by
blocking the passage of air through the windpipe.” D.C. Official Code § 5-125.02(1).

% 1d. Carotid artery holds, sleeper holds, or v holds are defined as “any weaponless technique which is applied in an
effort to control or disable a person by applying pressure or force to the carotid artery or the jugular vein or the sides
of the neck with the intent or purpose of controlling a person’s movement or rendering a person unconscious by
constricting the flow of blood to and from the brain.” D.C. Official Code § 5-125.02(2).

¢ D.C. Official Code § 5-125.03(a).



“[h]Jow many times internal investigations were opened for a failure to turn on body-worn cameras
during interactions.”” The bill broadens this requirement to include data on “the results of those
internal investigations, including any discipline imposed” on officers resulting from those internal
investigations.

The bill also requires that MPD provide the “Chairperson of the Council Committee with
jurisdiction over [MPD]” with “unredacted copies of the requested body-worn camera recordings”
within 5 days after such a request by the Chairperson. The bill prohibits the entire Council,
including the Chairperson, from publicly disclosing such body-worn camera recordings. The bill
also requires that the Mayor “publicly release the names and body-worn camera recordings of all
officers who committed [an] officer-involved death or serious use of force” within five business
days after such a death or serious use of force. For serious uses of force or officer-involved deaths
that occurred prior to the bill’s enactment, but after the launch of the District’s Body-Worn Camera
Program, the bill as introduced requires the release of the associated BWC recordings and officers’
names by August 15, 2020. Prior to this, the District’s regulations stated only that the Mayor could
release BWC footage not available through FOIA “on a case-by-case basis in matters of significant
public interest and after consultation with the Chief of Police, the United States Attorney's Office
for the District of Columbia, and the Office of the Attorney General,” with matters of significant
public interest including “officer-involved shootings, serious use of force by an officer, and
assaults on an officer requiring hospitalization.”® And while there are examples of its use,® the
American Civil Liberties Union of the District of Columbia (“ACLU-DC”) found “this discretion
has been exercised infrequently and unevenly.”°

The bill creates certain exemptions from the general duty to release officers’ names and
BWC recordings after a death or serious use of force. Specifically, the bill prohibits release of that
information in cases where specific individuals “do not consent to its release.” For BWC
recordings of an officer-involved death, the decedent’s next of kin may object to, and prevent the
release of, BWC recordings. For BWC recordings of a serious use of force, “the individual against
whom the serious use of force was used,” or “if the individual is a minor or unable to consent, the
individual’s next of kin,” may object to its release. In cases “of a disagreement between the persons
who must consent to the release of a body-worn camera recording”, the bill requires that the Mayor
“seek a resolution in the Superior Court of the District of Columbia” (“Superior Court”). The bill
requires that the Superior Court order release of the footage “if it finds that the release is in the
interests of justice.”

To minimize the traumatic impact of viewing BWC recordings of a loved one’s death, the
bill requires that MPD “[c]onsult with an organization with expertise in trauma and grief on best
practices for creating an opportunity for the decedent’s next of kin to view the body-worn camera

" D.C. Official Code § 5-116.33(A)(3).

824 DCMR 3900.10.

9 Executive Office of the Mayor, Bowser to Discuss the Release of MPD Body Camera Footage in Case of
Significant Public Interest (December 15, 2015), https://mayor.dc.gov/release/mayor-bowser-discuss-release-mpd-
body-camera-footage-case-significant-public-interest .

10 American Civil Liberties Union, Statement at Committee on Judiciary and Public Safety Public Oversight
Roundtable on “Five Years of the Metropolitan Police Department’s Body-Worn Camera Program: Reflections and
Next Steps” (October 21, 2019) https://www.acludc.org/en/legislation/aclu-dc-statement-public-oversight-
roundtable-five-years-metropolitan-police-departments.
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recording in advance of its release.” MPD must also notify the decedent’s next of kin of the BWC
recording’s impending release and offer the next of kin an “opportunity to view the body-worn
camera recording privately in a non-law enforcement setting in advance of its release, and if the
next of kin wish to so view the body-worn camera recording, facilitate its viewing.” The bill
defines “serious use of force” and “next of kin” by reference to MPD General Order 901.307 and
401.08, respectively.

Finally, the bill amends District of Columbia Municipal Regulation 24-3900.9 to prohibit
MPD officers from “review[ing] their BWC recordings or BWC recordings that have been shared
with them to assist in initial report writing.” Current law allows for MPD officers to “review their
BWC recordings or BWC recordings that have been shared with them to assist in initial report
writing, except in cases involving a police shooting.”

c. Office of Police Complaints

Subtitle C makes several changes to the Office of Police Complaints (“OPC”) and its
supervising body, the Police Complaints Board (“PCB”). Under current law, the PCB is
“composed of 5 members, one of whom shall be a member of the MPD, and 4 of whom shall have
no current affiliation with any law enforcement agency.”'! The bill expands the PCB to “9
members, which shall include one member from each Ward and one at-large member, none of
whom, after the expiration of the term of the currently serving member of the MPD, shall be
affiliated with any law enforcement agency.”

The bill also modifies the powers of OPC’s Executive Director. Specifically, it allows the
Executive Director to initiate their own complaint against a police officer if they find “evidence of
abuse or misuse of police powers that was not alleged by the complainant in the complaint.” The
Executive Director may, in turn, take any of the actions specified in D.C. Official Code § 5-
1107(g). The bill specifies two situations that would constitute a discovery of abuse or misuse of
police powers: (1) if an officer fails to intervene or report an excessive use of force or another form
of misconduct or (2) if an officer fails to “report to their supervisor any violations of the rules and
regulations of the MPD committed by any other MPD officer, and each instance of their use of
force or a use of force committed by another MPD officer.” “Misconduct” and “use of force” are
defined by reference to MPD General Order 901.07 and 201.26, respectively.

d. Use of Force Review Board Membership Expansion
Subtitle D codifies the establishment of a Use of Force Review Board (“UFRB”), tasked

with “review[ing] uses of force as set forth by the Metropolitan Police Department in its written
directives.” The UFRB is currently established through MPD General Order 901.09.22 The bill

11 D.C. Official Code § 5-1104(a).

12 Metropolitan Police Department, General Order 901.09 (March 30, 2016),
https://go.mpdconline.com/GO/GO_901_09.pdf. According to that order, the UFRB is composed of: one Assistant
Chief selected by the Chief of Police, who shall serve as the Chairperson of the Board; the Commanding Official for
the Special Operations Division of the Homeland Security Bureau; the Commanding Official for the Criminal
Investigations Division of the Investigative Services Bureau; the Commanding Official for the Metropolitan Police
Academy; a Commander or Inspector assigned to the Patrol Services Bureau; the Commanding Official for the
Recruiting Division; and the Commanding Official for Court Liaison Division.
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expands the UFRB’s membership to include three civilian members appointed by the Mayor: one
who has personally experienced a use of force by a law enforcement officer, one who is a member
of the D.C. Bar in good standing, and a District resident. The bill would also add two civilian
members appointed by the Council — “[o]ne member with subject matter expertise in criminal
justice policy,” and “[o]ne member with subject matter expertise in law enforcement oversight and
the use of force”— and OPC’s Executive Director.

e. Anti-Mask Law Repeal

Subtitle E repeals section 4 of the Anti-Intimidation and Defacing of Public or Private
Property Criminal Penalty Act of 1982, effective March 10, 1983 (D.C. Law 4-203; D.C. Official
Code § 22-3312.03). This statute prohibited individuals who are using public rights of way,
entering onto public property, or holding a meeting or demonstration from “wearing any mask,
hood, or device whereby any portion of the face is hidden, concealed, or covered as to conceal the
identity of the wearer.”*® The law also prohibits the wearing of masks, hoods, or other devices
when done with the intent to deprive anyone from equal protection under the law, interfere with
the exercise of another person’s rights, or to intimidate or threaten another person.!* At the time of
introduction, the District was in the early stages of the COVID-19 pandemic and the Centers for
Disease Control and Prevention suggested wearing masks to control the spread of the virus.'®
Criminalizing the use of masks during this time makes little sense. More importantly, the
vagueness and breadth of the offense can lead to unnecessary police interactions — even outside
the context of a global health emergency.

f. Limitations on Consent Searches

Perhaps one of the most significant changes of the bill is Subtitle F, which prescribes a new
standard for consent searches conducted by District law enforcement agencies. The subtitle
establishes an informed, affirmative consent standard for conducting consent searches by requiring
an officer to issue Miranda-like warnings before conducting a consent search. Specifically, the bill
requires that officers first “[e]xplain, using plain and simple language delivered in a calm
demeanor, that the subject of the search is being asked to voluntarily, knowingly, and intelligently
consent to a search.” The bill next requires that the officer advise the subject of the legal contours
of consent searches, including that “[a] search will not be conducted if the subject refuses to
provide consent to the search” and that “[t]he subject has a legal right to decline to consent to the
search.” Under the bill, officers must “[o]btain consent to search without threats or promises of
any kind being made to the subject.” It also requires that officers “[c]onfirm that the subject
understands the information communicated by the officer” and, if appropriate, “[u]se interpretation
services when seeking consent to conduct a search of a person.”

To discourage noncompliance with the new procedures, the bill establishes an exclusionary
rule. Specifically, the bill specifies that during a defendant’s motion to suppress evidence
recovered through a purported consent search, “the court shall consider an officer’s failure to

13 D.C. Official Code § 22-3312.03.

141d.

15 Centers for Disease Control, CDC calls on Americans to wear masks to prevent COVID-19 spread (July 14,
2020), https://www.cdc.gov/media/releases/2020/p0714-americans-to-wear-masks.html.
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comply with the requirements of this section as a factor in determining the voluntariness of the
consent.” The bill also creates strong incentives for officers to capture the warnings required by
the bill on their body-worn camera or through a written document. Otherwise, “[t]here shall be a
presumption that a search was nonconsensual.”

g. Mandatory Continuing Education Expansion; Reconstituting the Police
Officers Standards and Training Board

Subtitle G requires several additional topics be included in the continuing education
program administered by MPD. Under current law, the program consists of 32 hours of training
covering community policing, bias-related policing, the use of force, prohibitions on the use of
chokeholds and neck restraints, “mental and behavioral health awareness, and linguistic and
cultural competency.® The bill expands the training on preventing bias-based policing to include
education on racism and white supremacy. The bill modifies the training on use of force to
specifically cover “[l]imiting the use of force and employing de-escalation tactics.” The bill also
substitutes training on limiting the use of chokeholds and neck restraints to specifically focus on
“the prohibition on the use of neck restraints” provided for in Subtitle A of the bill. Finally, the
subtitle requires training on: (1) “[o]btaining voluntary, knowing, and intelligent consent from the
subject of a search, when that search is based solely on the subject’s consent; and (2) the “duty of
a sworn officer to report, and the method for reporting, suspected misconduct or excessive use of
force by a law enforcement official that a sworn member observes or that comes to the sworn
member’s attention, as well as any governing District laws and regulations and Department written
directives.”

The subtitle reconstitutes the Police Officer Standards and Trainings Board (“POST
Board”). The POST Board was established by Section 4 of the Omnibus Police Reform
Amendment Act of 2020 (D.C. Law 13-160; D.C. Official Code § 5-107.03), effective October 4,
2000. The Board is charged with “establish[ing] minimum application and appointment criteria
for the Metropolitan Police Department.”'” In addition to the 11 members described at D.C.
Official Code § 5-107.04(b), the bill would add as voting members of the POST Board the
Executive Director of OPC and the Attorney General. Subtitle G also adds three additional
community representatives, bringing the total number of members to 15. Additionally, the subtitle
specifies that the community members on the POST Board should have expertise in oversight of
law enforcement, juvenile justice reform, criminal defense, gender-based violence or LGBTQ
social services, policy, or advocacy, and violence prevention or intervention.

The subtitle also requires that the POST Board develop application and appointment
criteria addressing an applicant’s prior service with a law enforcement agency, allegations of
misconduct, or discipline imposed by that law enforcement or public safety agency.

h. Identification of MPD Officers During First Amendment Assemblies as Local
Law Enforcement

16 D.C. Official Code § 5-107.02.
17 D.C. Official Code § 5-107.04(a).



Current law requires that MPD “implement a method for enhancing the visibility to the
public of the name or badge number of officers policing a First Amendment assembly by
modifying the manner in which those officers’ names or badge numbers are affixed to the officers’
uniforms or helmets.”*® Furthermore, MPD must “ensure that all uniformed officers assigned to
police First Amendment assemblies are equipped with the enhanced identification and may be
identified even if wearing riot gear.”'® To strengthen and clarify this rule, the bill requires that
“[d]Juring a First Amendment assembly, the uniforms and helmets of officers policing the assembly
... prominently identify the officers’ affiliation with local law enforcement.” During the summer
2020 protests, there were several incidents where it was unclear whether officers were members
of District law enforcement agencies or one of the numerous federal law enforcement agencies
operating in the District.?°

i. Preserving the Right to a Jury Trial

Under current District law, “[i]n a criminal case tried in the Superior Court in which,
according to the Constitution of the United States, the defendant is entitled to a jury trial, the trial
shall be by jury.”?! A defendant may waive that right and request, instead, a bench trial by judge.??
However, the D.C. Code enumerates certain circumstances under which a defendant is still entitled
to a jury trial. First, if the “defendant is charged with an offense which is punishable by a fine or
penalty of more than $1,000 or by imprisonment for more than 180 days,” the defendant is still
entitled to a jury trial. Additionally, if the “defendant is charged with 2 or more offenses which are
punishable by a cumulative fine or penalty of more than $4,000 or a cumulative term of
imprisonment of more than 2 years,” they remain entitled to a jury trial. Subtitle | would make
three additional criminal offenses jury demandable: assault as defined in D.C. Official Code § 22-
404(a)(1), resisting arrest as defined in D.C. Official Code § 22-405.01, and threats to do bodily
harm as defined in D.C. Official Code 8§ 22-407 — if the victim-complainant is a law enforcement
officer. Determining the facts of these cases often rests on determinations of who is more credible:
the defendant or the officer. In these cases, defendants may fear that a judge that routinely listens
to testimony from officers will be more inclined to side with the officer. On the other hand, a jury
of their peers — some of whom may have also experienced police violence or misconduct — may
render a more impartial determination.

j. Repeal of Failure to Arrest Crime

The bill as introduced repeals the outdated and rarely charged offense of “neglect to make
arrest for offense committed in presence,” sometimes referred to as the District’s failure to arrest
statute. A “member of the police force” commits the offense if they “neglect making any arrest for
an offense against the laws of the United States committed in [their] presence.”?® The offense is

18 D.C. Official Code § 5-331.09.

¥ 4.

20 Martin Austermuhle, Report Finds D.C. Police Responsible For Use Of Tear Gas During Clearing Of Lafayette
Park, (June 9, 2021), https://dcist.com/story/21/06/09/report-finds-d-c-police-responsible-for-use-of-tear-gas-
during-clearing-of-lafayette-park/.

21 D.C. Official Code § 16-705(a).

22 d.

2 D.C. Official Code § 5-115.03.
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punishable by imprisonment for no more than 2 years or a fine not exceeding $500.2* Richard
Schmechel, Executive Director of the Criminal Code Reform Commission, explained in his
testimony before the Committee that this statute defies the general idea that criminal law should
be a tool of last resorts since it makes “an officer criminally liable for not making an arrest even
when doing so does not advance justice.” He also argued that the statute “effectively binds District
law enforcement officers to follow federal crime policy on drug and other offenses even when . . .
the District has a different policy.”

k. Amending Minimum Standards for Police Officers

D.C. Official Code 8 5-107.07.01 currently provides three “minimum standards,” any one
of which an individual must meet to be eligible as a sworn officer of MPD. The first option is for
an applicant to have completed “60 hours of post-secondary education at an accredited college or
university.”?® Alternatively, an applicant could have “[s]erved in the Armed Forces of the United
States, including the Organized Reserves and National Guard, for at least 2 years on active duty
and if separated from the military, have received an honorable discharge.”?® Finally, an applicant
qualifies for appointment by having “[s]erved at least 3 years in a full-duty status with a full-
service police department in a municipality or state within the United States and have resigned or
retired in good standing.”?’

Subtitle K adds three conditions for which an applicant would become ineligible for
appointment as a sworn officer of MPD: if they were previously (1) determined by a law
enforcement agency to have committed serious misconduct, as defined in MPD’s general orders;
(2) terminated or forced to resign for disciplinary reasons from any commissioned, recruit, or
probationary position with a law enforcement agency; or (3) resigned from a law enforcement
agency to avoid potential, proposed, or pending adverse disciplinary action or termination.

I. Police Accountability and Collective Bargaining Agreements

The bill also makes several changes to the management authority and bargaining rights
between MPD and its members. Under current law, “[a]ll matters shall be deemed negotiable”
between management and labor except those specifically enumerated. The bill eliminates
discipline as a negotiable subject, stating instead that “[a]ll matters pertaining to the discipline of
sworn law enforcement personnel shall be retained by management and not be negotiable.”
Additionally, to avoid any interference with collective bargaining agreements already in effect, the
bill clarifies that this provision only applies “to any collective bargaining agreements entered into
with the Fraternal Order of Police/Metropolitan Police Department Labor Committee after
September 30, 2020.”

2414,

% p,C. Official Code § 5-115.03(e)(1).
2 p.C. Official Code § 5-115.03()(2).
27 p.C. Official Code § 5-115.03(e)(3).
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m. Officer Discipline Reforms

Current law establishes a strict timetable for initiating discipline against an MPD officer.
Specifically:

“[N]o corrective or adverse action against any sworn member or civilian employee
of the Metropolitan Police Department shall be commenced more than 90 days, not
including Saturdays, Sundays, or legal holidays, after the date that the Metropolitan
Police Department had notice of the act or occurrence allegedly constituting

cause.”?8

MPD is considered to have “notice of the act or occurrence allegedly constituting
cause on the date that the Metropolitan Police Department generates an internal
investigation system tracking number for the act or occurrence.”?® However, the
timeline for commencing action is tolled during certain investigations into the same
act or occurrence that serves as the basis of the corrective or adverse action.
Specifically:

“If the act or occurrence allegedly constituting cause is the subject of a criminal
investigation by the Metropolitan Police Department or any law enforcement
agency with jurisdiction within the United States, the Office of the United States
Attorney for the District of Columbia, or the Office of the Attorney General, or is
the subject of an investigation by the Office of the Inspector General, the Office of
the District of Columbia Auditor, or the Office of Police Complaints, the 90-day
period for commencing a corrective or adverse action . . . shall be tolled until the
conclusion of the investigation.”3°

In recognition of the ambiguities surrounding the timeline for commencing corrective
action, Subtitle M extends the permissible timeline for the MPD commencing corrective or adverse
action against a sworn member from 90 to 180 days “[i]f the act or occurrence allegedly
constituting cause involves the serious use of force or indicates potential criminal conduct by a
sworn member or civilian employee of the Metropolitan Police Department.” Currently, the
DCMR states that after receiving a trial board’s findings, the “Chief of Police may either confirm
the finding and impose the penalty recommended, reduce the penalty, or may declare the board’s
proceedings void and refer the case to another regularly appointed trial board.” Subtitle M grants
the Chief the ability to increase the penalty, if appropriate.

28 D.C. Official Code § 5-1031(a-1)(1).
29 p.C. Official Code § 5-1031(a-1)(2).
% p.C. Official Code § 5-1031(b).
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n. Use of Force Reforms

The D.C. Code is silent on the circumstances in which an officer may use deadly force.
Instead, the standard for the use deadly force has been outlined in MPD’s General Order 901.07.3
The order defines deadly force as “any use of force likely to cause death or serious physical
injury.””®? The order states that the “primary purpose of deadly force is to neutralize a subject who
poses an immediate threat of death or serious injury to the member or others,” but cautions that
this “does not include a subject who poses a threat solely to himself or herself.”*® The order
specifically cites “the use of a firearm or a strike to the head with a hard object” as examples of
deadly force.*

The order describes two situations in which deadly force is authorized: in the defense of
life and to apprehend a fleeing felon. An officer “may use” deadly force under the defense of life
standard: (1) “[w]hen it is necessary and objectively reasonable”; (2) “[t]o defend themselves or
another from an actual or threatened attack that is imminent and could result in death or serious
bodily injury; and (3) “[w]hen all other options have been exhausted or do not reasonably lend
themselves to the circumstances.”®

The general order lays out two-factor and five-factor tests for the use of deadly force to
apprehend a fleeing felon. Under the two-factor test, an officer may use deadly force “[t]o
apprehend a fleeing felon only when every other reasonable means of affecting the arrest or
preventing the escape has been exhausted” and “[t]he suspect fleeing poses an immediate threat of
death or serious bodily harm to the member or others.” The five-factor test also requires that an
officer must have exhausted “other reasonable means of affecting the arrest or preventing the
escape” before resorting to deadly force. In addition to exhausting other means, an officer must
find that:

1. There is probable cause to believe the crime committed or attempted was a felony that
involved an actual or threatened attack that could result in death or serious bodily harm;

2. There is probable cause to believe the person fleeing committed or attempted to commit
the crime;

3. Failure to immediately apprehend the person places a member or the public in
immediate danger of death or serious bodily injury; and

4. The lives of innocent persons will not be endangered if deadly force is used.

Subtitle N establishes a statutory standard for the use of deadly force by law enforcement
officers.

3Metropolitan Police Department, General Order 901.07 (November 3, 2017),
https://go.mpdconline.com/GO/GO_901_07.pdf.

32d.

4.

% d.

3 Metropolitan Police Department, General Order 901.07 (November 3, 2017),
https://go.mpdconline.com/GO/GO_901_07.pdf.
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1. The law enforcement officer reasonably believes that deadly force is immediately
necessary to protect the law enforcement officer or another person, other than the
subject of the use of deadly force, from the threat of serious bodily injury or death;

2. The law enforcement officer’s actions are reasonable, given the totality of the
circumstances; and

3. All other options have been exhausted or do not reasonably lend themselves to the
circumstances.

In addition to providing a standard for the use of force, the subtitle also includes a standard
for a factfinder — either a judge or a jury — to use when examining an officer’s use of force. The
bill first requires that a factfinder consider “[t]he reasonableness of the law enforcement officer’s
belief and actions from the perspective of a reasonable law enforcement officer.” Second, a
factfinder must consider “[t]he totality of the circumstances.” Under the bill, the totality of the
circumstances includes whether the subject of the use of force appeared to possess or actually
possessed a deadly weapon and whether that subject “[r]efused to comply with the law
enforcement officer’s lawful order to surrender an object believed to be a deadly weapon.” The
bill also requires that the factfinder consider“[w]hether the law enforcement officer engaged in de-
escalation measures prior to the use of deadly force, including taking cover, waiting for back-up,
trying to calm the subject of the use of force, or using non-deadly force prior to the use of deadly
force,” as well as “[w]hether any conduct by the law enforcement officer prior to the use of deadly
force increased the risk of a confrontation resulting in deadly force being used.”

0. Restrictions on the Purchase and Use of Military Weapons

Subtitle O prohibits District law enforcement agencies from purchasing or using several
kinds of military-style equipment, including: (1) “[a]Jmmunition of .50 caliber or higher”; (2)
“[a]lrmed or armored aircraft or vehicles; (3) “[bJayonets; (4) “[e]xplosives or pyrotechnics,
including grenades”; (5) “fircarm mufflers or silencers”; (6) “[f]irearms of .50 caliber or higher”;
(7) “[f]irearms, firearm accessories, or other objects, designed or capable of launching explosives
or pyrotechnics, including grenade launchers; and (8) “[r]emotely piloted, powered aircraft without
a crew aboard, including drones.” The bill also requires that District law enforcement agencies
publish notice of any request for “property through a program operated by the federal government”
on a publicly accessible website within 14 days after such a request. Similarly, District law
enforcement agencies must publish notice of any acquisition of “property through a program
operated by the federal government” on a publicly accessible website within 14 days after such
acquisition.

p. Limitations on the Use of Internationally Banned Chemical Weapons, Riot
Gear, and Less-Lethal Projectiles

Under current law, the deployment of officers in riot gear must be “consistent with the
District policy on First Amendment assemblies” and done “only where there is a danger of
violence.”® In cases where officers are deployed in riot gear, the commander at the scene must
“make a written report to the Chief of Police within 48 hours and that report shall be available to

% D.C. Official Code § 5-331.16(a).
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the public on request.”®” A commanding officer at the scene must approve the use of ““[1]arge scale
canisters of chemical irritant” at First Amendment assemblies,*® which can be approved only if
they determine that “the chemical irritant is reasonable and necessary to protect officers or others
from physical harm or to arrest actively resisting subjects.” Similar to the reporting requirement
for the deployment of riot gear, the commanding officer who makes that determination “shall file
with the Chief of Police a written report explaining his or her action within 48 hours after the
event.”® The D.C. Code also specifies that chemical irritants cannot “be used by officers to
disperse a First Amendment assembly unless the assembly participants or others are committing
acts of public disobedience endangering public safety and security.”*°

2. B24-0094, as Introduced

B24-0094, the “Bias in Threat Assessments Evaluation Amendment Act of 20217, requires
that the Attorney General conduct a study to determine whether MPD engaged in biased policing
when it conducted threat assessments of assemblies within the District. The study would examine
MPD’s use of threat assessments, and whether MPD engaged in biased policing when conducting
those threat assessments, from January 2017 through January 2021. The study must examine
several factors, including the number of arrests made, the number and type of injuries to both
civilians and officers, the number of officers deployed, and the type of gear or weaponry used by
police. If biased policing occurred, the study must determine whether the bias was on the basis of
race, color, national origin, sex, gender, religion, or some other trait or characteristic. If biased
policing occurred, the bill requires that the Attorney General issue recommendations on how to
prevent bias from affecting threat assessments in the future and how to ensure there is not a
disparity in MPD’s response to assemblies of a similar size and characteristic. If the study is
inconclusive on the present of bias, the Attorney General must instead provide recommendations
on “what additional steps must be taken to reach a conclusion.”

The bill additionally provides criteria governing with which outside entities the Attorney
General may partner in conducting the study, including that the outside entity be nonpartisan or
have some history and experience examining law enforcement practices. Finally, the bill provides
the Attorney General, or their designee, with subpoena power to carry out the study.

3. B24-0112, as Introduced

B24-0112, the “White Supremacy in Policing Prevention Act of 20217, requires the Office
of the District of Columbia Auditor (“ODCA”) to conduct a comprehensive assessment into
whether members of MPD have any ties to white supremacist organizations or other hate groups
“that may affect identified officers in carrying out their duties properly and fairly.” To conduct the
study, ODCA may examine several sources, including officers’ organizational affiliations and
memberships, as well as any speech, photographs, video footage, or social media engagement.
ODCA may also look to complaints and interviews with officers, witnesses, or relevant
stakeholders. ODCA would also be required to recommend reforms to MPD’s “policy, practice,

3714,
% D.C. Official Code § 5-331.16(b)(L).
9.
% p.C. Official Code § 5-331.16(b)(2).
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and personnel to better detect and prevent white supremacist or other hate group ties among
Department officers and staff that suggest they are not able to enforce the law fairly, and to better
investigate and discipline officers for such behavior.” Similar to B24-0094, the bill specifies
criteria any outside entity must meet for ODCA to collaborate with them in conducting the study.

4. B24-0213, as Introduced

B24-0213, the “Law Enforcement Vehicular Pursuit Reform Act of 2021, prohibits
District law enforcement officers from engaging in vehicular pursuits of an individual operating a
motor vehicle, unless the officer reasonably believes that: (1) the fleeing suspect has committed or
has attempted to commit an “immediate” crime of violence; (2) the vehicular pursuit is
immediately necessary to avoid death or serious bodily injury to a person other than the operator
of the suspect motor vehicle; and (3) the pursuit is not likely to put others in danger of death or
serious bodily injury.

The bill provides over one dozen factors to consider when determining whether a law
enforcement officer’s belief in the necessity of a vehicular pursuit was reasonable, including
whether the suspect’s identity is known and the suspect can be apprehended later, the likelihood
of the public being endangered by the pursuit, the availability of other resources such as
helicopters, whether the operator of the motor vehicle appeared to possess a dangerous weapon,
and whether the law enforcement officer engaged in de-escalation measures or, conversely, their
conduct increased the risk of harm.

The bill also prohibits officers from engaging in certain enumerated vehicle pursuit tactics,
such as boxing in, paralleling, ramming into, or discharging a firearm at, a suspect’s motor vehicle.
It would be unlawful for District law enforcement officers to engage in any of these tactics, which
are defined in the bill, but the criminal penalty was not provided.

5. B24-0254, as Introduced

B24-0254, the “School Police Incident Oversight and Accountability Amendment Act of
20217, requires that local education agencies maintain additional data with respect to school-based
disciplinary actions involving law enforcement, and requires that MPD maintain records for
school-involved arrests by race, gender, age, and disability. The bill also requires that MPD
biannually publicly report certain data from school-involved incidents

6. B24-0356, as Introduced

B24-0356, the “Strengthening Oversight and Accountability of Police Amendment Act of
20217, creates a new position of Deputy Auditor for Public Safety (“Deputy Auditor”) within the
Office of the District of Columbia Auditor. The bill establishes minimum qualifications for the
Deputy Auditor, including that they must “be an attorney with substantial experience” in certain
areas of law or “an individual with at least 5 years of experience in law enforcement and/or
corrections oversight.” The Deputy Auditor would be appointed by the Auditor and can only be
removed by the Auditor “for cause.”
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The bill renames the PCB the Police Accountability Commission (“PAC”), and renames
OPC the Office of Police Accountability (“OPA”). The bill expands the membership of the PAC
from five to ten members (nine voting and one ex-officio member). The bill describes the
backgrounds, experiences, or subpopulations the nine members need to represent, including
“neighborhoods with higher-than-average levels of police stops and arrests,” LGBTQIA
communities, immigrant communities, and individuals with, or from organizations who serve
people with, disabilities. In addition to maintaining several of the functions assigned to the PCB
under current law, the PAC would also be responsible for providing “comments and input on the
job description and qualifications” of MPD’s Chief of Police, as well as sharing information and
collaborating with the Deputy Auditor. Additionally, the bill requires that the Chief of Police
submit MPD policies, procedures, and updates to training to the PAC, after which the PAC would
have 45 days to provide comments. The bill grants members of the PAC a stipend of $5,000, and
the Chair of the PAC a stipend of $7,000, per year. The bill empowers OPA’s Executive Director
to receive and investigate complaints against special police officers, to receive anonymous
complaints, and to continue administrative investigations of officers while the U.S. Attorney’s
Office determines whether to pursue prosecution against an officer.

Finally, the bill amends the Freedom of Information Act of 1976 so disciplinary records of
officers with MPD and the D.C. Housing Authority Police Department can no longer be withheld
from the public, and requires that MPD create a publicly accessible database for disciplinary
records of officers.

7. B24-0515, as Introduced

Current law requires that MPD’s Chief of Police “establish a police officer cadet program,
which shall include senior year high school students and young adults under 25 years of age
residing in the District of Columbia who are graduates of a high school in the District.”** The
purpose of the program is to instruct, train, and expose individuals serving in MPD with the
“duties, tasks, and responsibilities of serving as a police officer with the Metropolitan Police
Department.”*? B24-0515 would remove the requirement that cadets graduate from District high
schools to qualify for MPD’s cadet program.

1. Background and Committee Reasoning

a. Prohibiting the Use of Neck Restraints

The bill’s prohibition on the use of neck restraints is the provision most responsive to the
circumstances of George Floyd’s death. In its report, the PRC argued that “the use of neck
restraints by police officers is dangerous, potentially fatal, and unnecessary,” noting that “other
non-lethal means of restraint exist.”*> The PRC recommended that the Council expand the
prohibited uses of force beyond neck restraints to include other applications of force causing
positional asphyxia, such as “prone restraints” or “hogtying.”** The PRC also recommended that

41 D.C. Official Code § 5-109.01(a).
42q,

43 PRC Recommendations at 120.
4“4d.
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that the bill not make violations of the prohibition a distinct felony or misdemeanor offense.*®
Instead, the PRC suggested that the bill clarify that violations on the prohibition of certain restraints
“may be prosecuted under existing assault or homicide statutes and that execution of public duty
is not a defense.”® The PRC argued that “[w]ith a variety of assault and homicide statutes on the
books, the code already makes it a crime for a police officer to use illegitimate, asphyxiating
restraints when applying force.”

The Committee agrees with the PRC’s first recommendation. The bill as introduced was
too narrow in its original prohibition against neck restraints. The underlying rationale of the ban —
to prevent the asphyxiation of individuals taken into custody — extends to restraints beyond those
that that specifically target an individual’s neck. In fact, years prior to George Floyd’s murder,
special police officers in the District kneeled on an arrestee’s back, killing him. Specifically, on
November 1, 2015, Alonzo Smith “was stopped by the guards after he was spotted running through
[an apartment] complex, shirtless and shoeless, yelling for help.”*’ Residents had “called 911 to
report a man racing through the halls, shouting and banging on doors.”*® At some point, a special
police officer grabbed Smith in a ‘bear hug-type move, pivoted, and put Mr. Smith onto the
floor.”**® When MPD officers arrived on the scene, they “found Smith lying on his stomach on a
staircase landing, conscious and breathing.”®® One special police officer knelt on Smith’s back
while another held his head down.®* Smith’s later died, and an autopsy revealed “‘blunt force
injuries’ — described as abrasions, contusions and hemorrhages — on Smith’s head, neck and
torso.” His death was ruled a homicide.%?

Because of the dangers presented by restraints that do not target the neck, the better
approach is to create a broader prohibition against any restraint that creates the risk of asphyxiation.
The Committee Print accomplishes this by expanding the prohibition to “prohibited techniques,”
a term defined to include both neck restraints and asphyxiating restraints.

The Committee is persuaded argument that the criminal offense for using a prohibited
technique is duplicative and unnecessary. Existing homicide and assault statutes can, and should
be used to, address this conduct in cases where use of the technique injures or kills another person.
The Committee Print therefore strikes the separate of offense regarding the unlawful use of
prohibited techniques.

b. Improving Access to Body-Worn Camera Footage

The Committee Print’s provisions related to body-worn camera footage (“BWC”) fall into
three categories: (1) expanding the public’s access to BWC footage, (2) increasing Council access

4 d.

4 1d.

47 Ann E. Marimow, Keith L. Alexander, & Perry Stein, Security guards will not be charged in death of D.C. man,
WASH. PosT (October 13, 2016), https://www.washingtonpost.com/local/public-safety/security-guards-will-not-be-
charged-in-death-of-dc-man-family/2016/10/13/e3492e24-90ad-11e6-a6a3-d50061aa9fae_story.html.
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to BWC footage, and (3) restricting the ability of law enforcement officers to view that footage
prior to writing an initial report.

Beginning with the first issues, the PRC recommended that the Council “modify and make
permanent provisions . . . [relating to the] release of body-worn camera footage.”>® The PRC
agreed that the law should require the public disclosure of the “the names of all subject officers
(the officers who committed the acts at issue).”* Further, the PRC recommended language that
would clarify that the release should include the “BWC recordings of all officers (not just subject
officers) that capture any part of the events leading up to the incident, during the officer-involved
death or serious use of force, and after the incident.”® The PRC urged the Council to “make
explicit in the law that, prior to the Mayor releasing a BWC recording of a serious use of force,
MPD shall make reasonable efforts to notify the individual against whom the officer(s) used force,
or if the individual is a minor or unable to do so, the individual’s next of kin.”®® The PRC
emphasized that MPD should be required to “consult with an organization that possesses expertise
in trauma and grief, adopt these best practices, and rely on a specialized unit, e.g., Victim Services
Branch, Major Case Victims Unit, to liaise with the decedent’s next of kin.”*” The PRC specifically
recounted Kenithia Alston’s struggle to view the BWC footage capturing her son’s death.%® Ms.
Alston also testified at the Committee’s public hearing on B23-0882. She explained that when first
contacting her, MPD minimized both the extent of her son’s injuries as well as their role in his
death. She stated that despite the requirement that MPD provide next of kin with adequate notice
before releasing the body-worn camera footage of police-involved deaths, she received only a
voicemail 90 minutes before the release of the footage.

The Committee was horrified to learn of Ms. Alston’s experience when being notified
about Marqueese’s death. Learning that a family member or loved one has been killed by police is
a devastatingly traumatic experience. Notice and opportunity to view the circumstances of their
death is a process that should be guided by dignity and candor. To better prevent MPD from
compounding a family’s trauma in the wake of an officer-involved killing, the Print incorporates
the PRC’s recommendation by requiring that MPD “[c]onsult with an organization with expertise
in trauma and grief on best practices for providing the decedent’s next of kin with a reasonable
opportunity view the body-worn camera recording privately in a non-law enforcement setting prior
to its release.” The bill also requires that the notice and opportunity to view the footage be provided
to the next of kin “[i]n a manner that is informed by the consultation.”

The Print further promotes transparency specifying that when “releasing body-worn
camera recordings, the likenesses of any local, county, state, or federal government employees
acting in their professional capacities, other than those acting undercover, shall not be redacted or
otherwise obscured.” When testifying on B23-0882, Thomas Sussman, President of the D.C. Open
Government Coalition, argued that:

53 PRC Recommendations at 180.
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“Police officers are public servants who wield governmental power and are paid by
taxpayer dollars. The idea that their identities should be shrouded when in public
performing their duties is absurd, as litigation established years ago when courts
told police they could not stop citizens from videotaping them at work in public. . .
And, while the privacy of certain individuals and in certain venues should be
safeguarded, people and cars and house numbers that are videoed in public spaces
are, by definition, already in the public domain and should not be subject to
redaction.”

Director Niquelle M. Allen of the District’s Office of Open Government similarly argued that:

“There should be no expectation of personal privacy for individual officers acting
on behalf of the District of Columbia and in uniform. Further, there should be no
redactions when in the public space. It is reasonable to have an expectation of
privacy in spaces closed to the public, medical facilities, and the like. If the incident
recorded occurs in the public space, then the signs and other indicators of locations
should not be redacted.”

The Committee agrees that officers’ faces should not be redacted from BWC footage.
Police officers have tremendous power over members of the public, and even other government
employees do not. They can stop and search people, make arrests, and are authorized to carry
firearms and, when justified, use deadly force. The unique powers and functions of police officers
—ranging from the ability to conduct momentary detentions to discharging their firearms — require
a robust system of oversight to ensure they are not abused or misused. FOIA can be a valuable tool
in that oversight system, providing the public a window into police operations and interactions —
the bulk of which occurs without incident. But in cases where potential misconduct has occurred,
it makes little sense to allow the officer’s face to be redacted, particularly as the likenesses of most
members of the public are not redacted. Incidentally, stopping the practice of redacting officers’
faces may also help lower the prohibitive costs of redactions that Mr. Sussman spoke about in his
testimony:

“According to the MPD, the D.C. FOIA requires redaction of many private details
before releasing BWC video, and MPD employs contractors to blur faces and other
identifying information. Requesters are charged $23 for each minute of the
contractors’ work, and charges estimated in response to past requests run from
thousands to millions of dollars.”

The Print, therefore, expands MPD’s biannual reporting requirements regarding FOIA requests to
include “any costs invoiced to the requestor” and “the length of time between the initial request
and the Department’s final response.” This change will help track the costs being placed on the
public for acquiring BWC footage.

Turning to the second issue, the PRC recommended that the Council “make permanent the

. .. requirement that MPD provide, within five days, unredacted . . . copies of all body-worn
camera recordings that the chairperson of the Council committee, with jurisdiction over MPD,
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requests, and which the chairperson shall not publicly disclose.”®® Given the Council’s role in
conducting oversight of MPD, the PRC found that “[i]t therefore makes sense that MPD provide
the chairperson of the committee with jurisdiction over MPD unredacted copies of BWC
recordings, within five days, upon request.”® The Committee has used this authority multiple
times this Council Period and continues to find that the Chairperson’s access to unredacted BWC
is a critical tool in its ability to conduct meaningful oversight. The Print, therefore, requires that
within 5 business days after a request from the Chairperson of the Council Committee with
jurisdiction over MPD, MPD provide those recordings to the Chairperson. The Print clarifies that
these “body-worn camera recordings shall not be publicly disclosed by the Chairperson or the
Council.” However, to further promote transparency and the ability to conduct legislative oversight
over MPD’s operations, the Print allows the Councilmember representing the Ward in which the
incident occurred to jointly view the recordings with the Chairperson.

The PRC recommended that the Council make permanent changes to the DCMR that
prohibit officers from reviewing their BWC recordings or the BWC recordings that have been
shared with them to assist in initial report writing.5* The PRC argued that the “law should prohibit
officers from viewing their body-worn camera footage, or the body-worn camera footage of other
officers (except for the publicly available body-worn camera footage the Mayor releases) in all
cases involving serious uses of force and in-custody deaths.”®? In cases not involving in-custody
deaths or serious uses of force, the PRC recommended that “the law should not allow officers to
freely view other officers’ body-worn camera footage, except as prosecutors, OPC, and MPD
internal investigators permit.”®® Finally, the PRC recommended when an officer writes an
addendum report, the “officers indicate whether they viewed body-worn camera footage prior to
writing the addendum report, and specify what body-worn camera footage the officer viewed,
including the officer’s own.”%

In defense of these recommendations, the PRC summarized the issues presented by
allowing or prohibiting officers from reviewing their BWC footage:

“The scientific literature does show that the accuracy of officer reports (as
compared to known details about the incident and video footage documentation)
improves after officers have the opportunity to view video recordings and can
facilitate recall. But research also shows that video recordings do not necessarily
reflect what the officer saw, heard, or perceived, and can bias the officer’s memory,
suppress what the officer originally recalled (‘retrieval-induced forgetting’), and
cause overreliance on video footage for recollection (‘cognitive off-loading’).
Viewing another officer’s BWC footage, often recorded from a completely
different perspective, presumably exacerbates these issues.”®®

59 d.
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In his testimony before the Committee on B23-0882, Professor Stoughton, Associate
Professor at the University of South Carolina School of Law, argued that the bill should permit
officers to review BWC footage in some contexts and not others. He noted that the balance is
between “ensuring that officers do not engage in gamesmanship by using video to manufacture ex
post justifications for their actions or unconsciously contaminate their contemporaneous
perceptions of events” against the “interest in ensuring that officers’ reports are complete and
accurate.” He explained that “[i]n the context of incident or arrest reports, which turn on objective
facts rather than the officers’ perception, a pre-report review may be relatively unproblematic.”
Put simply, what matters for most report writing is “what actually happened.” But “[t]he propriety
of a use of force doesn’t turn on the objective facts of the situation, but on the reasonableness of
an officer’s perceptions and actions.” Therefore, an officer’s report on the use of force “is supposed
to reflect what the officer perceived.”

The Committee acknowledges the difficulty in crafting a procedure that reduces the risk of
biased reporting without sacrificing the accuracy of that report. However, given the broad range
of stakeholders with which the PRC consulted when developing its report, the Committee is
persuaded by its recommendation to make the ban on an officer’s ability to consult their BWC
footage prior to their initial report writing permanent. The Committee Print therefore maintains
the prohibition on reviewing BWC footage prior to writing an initial report. The Print forbids MPD
officers from reviewing “their body-worn camera recordings or body-worn camera recordings that
have been shared with them to assist in initial report writing.” The bill also requires officers to
“indicate, when writing any subsequent reports, whether the officer viewed body-worn camera
footage prior to writing the subsequent report and specify what body-worn camera footage the
officer viewed.” The Committee notes that, although MPD and the United States Attorney’s Office
oppose this provision, neither agency has provided specific examples of the way in which it might
be problematic in individual cases.

c. Office of Police Complaints

The PRC recommended that the Council “make permanent the . . . exclusion from the
Police Complaints Board of individuals employed by law enforcement agencies,”®® and the
Committee Print, accordingly, maintains that provision. However, where the PRC argued that
“[t]he new law should make clear that individuals formerly employed by law enforcement agencies
are not excluded from serving on the PCB,”®" the Print takes a different approach. In her testimony
before the Committee on B24-0356, Ahoefa Ananouko, Policy Associate from the ACLU-DC,
stated that “[r]egardless of whether this person would be a voting or non-voting member, the
ACLU-DC does not support including a member of the MPD on the [PCB], and we encourage the
Council to adopt the changes made in the Comprehensive Police Reform bill.” The Committee
agrees that removing individuals with law enforcement affiliations (including police unions) from
the PCB gives it greater independence, both real and perceived, from the law enforcement agencies
it oversees and helps transition the District to system of complete civilian oversight. The Print,
therefore, states that no PCB member “shall have a current or prior affiliation with law
enforcement, including being employed by a law enforcement agency or law enforcement union.”
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In short, the police should not police themselves, regardless of the substantive experience they
may bring to the role.

The PRC further urged that the Council “reconsider . . . expansion of the Police Complaints
Board from five to nine members, based solely on appointment of one member from each of the
eight DC wards and one at-large member.”® The PRC noted that “[w]hile increasing the PCB
membership from five to nine makes it more likely that the board reflects the diversity of the
District, geographic diversity alone will not necessarily result in a board that reflects the District’s
diversity.”®® As noted by Ms. Ananouko:

“Additionally, we support the intent of B24-356 to ensure meaningful
representation on the PAC from community members most directly impacted by
policing and incarceration. The Comprehensive Police Reform bill included
language to expand the Board to have a representative from each Ward. Bill 24-356
specifies what that representation should look like, including that young people
aged 15-24 from neighborhoods impacted by policing, immigrants, LGBTQIA
communities, and those with disabilities must have representation on the board. We
strongly support the bill’s intention with this language to ensure that those most
impacted by policing serve on the Commission, and also recognize that the
proscriptive nature of the bill language may pose a challenge in identifying
members who want to or are able to serve on the Commission.”

The Committee continues to believe that expanding the PCB’s membership allows it to better
represent the District. The Committee finds that adding four additional members will allow for a
broader range of experiences to be reflected within the PCB. However, rather than specifying
particular backgrounds or traits a specific number of PCB members must meet, the Print instead
requires that the members “be District residents and represent the District’s geographic,
demographic, and cultural diversity.” The Committee notes that the Executive has failed to comply
with the new membership language since the passage of the emergency and temporary legislation
by not appointing any new PRC members.

The PRC also recommended that the Council make permanent the “extension of OPC’s
jurisdiction to include ‘evidence of abuse’ or ‘misuse of police powers,” including those that the
complainant did not allege in the complaint but that the OPC discovers during its investigation.”’
The PRC further recommended that the “law should not limit, through the use of examples, the
allegations of ‘evidence of abuse’ or ‘misuse of police powers’ that OPC discovers during its
investigation and upon which it can make a finding.””* The Print, therefore, maintains these
expansions to the authority of OPC’s Executive Director. Without this discretion, there are
concerns OPC cannot consider clear misconduct it observed but that the complainant did not
specifically identify in its complaint. A explained by ACLU-DC Executive Director Monica
Hopkins:
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“Currently, OPC can only investigate misconduct expressly raised by
complainants. That means, if someone complains about an act of excessive force
but doesn’t mention that the officer performed an illegal search as well, OPC is
powerless to act.”

The goal here is not that OPC mine BWC footage for potential violations unalleged by a
complainant, but to allow OPC to consider the entire tenor of a police-civilian interaction in
reaching an informed finding and to, where appropriate, initiate its own complaint against officer.

However, contrary to the PRC’s recommendations, the Print still provides examples of
evidence of abuse or misuse of police powers. The Committee notes that that these are meant to
be illustrative examples and do not restrict OPC’s ability to initiate complaints or take any other
actions available to it under D.C. Code 8 5-1107 when confronted with other conduct that
constitutes abuse or misuse of police powers.

The PRC recommended that OPC “have statutory authority to recommend discipline for
officers who are proven to have engaged in misconduct, and the ability to obtain relevant personnel
records to make informed disciplinary recommendations.”’? Accordingly, Subtitle C of the bill
incorporates provisions of B24-0356 and now requires that, upon a sustained allegation of
misconduct, OPC’s Executive Director must provide the designated agency principal with the
recommendation for the discipline to be imposed on the subject police officer.” To allow the
Executive Director to make an informed recommendation on the discipline to be imposed, the bill
specifies that the Executive Director will have access to “most current Table of Offenses and
Penalties Guide in General Order 120.21 (Disciplinary Procedures and Processes), or any
successor document,” as well as “[t]he subject police officer’s complete personnel file, including
any record of prior misconduct and adverse or corrective action.”

The Committee does not yet go so far as to grant OPC the authority to determine the
punishment for officers. As discussed in more detail below, several police chiefs have complained
that protections negotiated through collective bargaining agreements have served as a barrier to an
adequate disciplinary system for police misconduct. For the time being, the Committee wishes to
see how MPD uses its new authority to implement a more robust system of discipline.

The bill also makes permanent provisions that allow for OPC to receive complaints
anonymously. As Monica Hopkins, Executive Director for the ACLU-DC, argued in her testimony
before the Committee, allowing the submission of anonymous complaints “would address the
concerns raised by community members before the Council that fear of retaliation by MPD officers
keeps them from filing complaints.” At the same hearing, Katerina Semyonova, Special Counsel
to the Director for Policy and Legislation at the Public Defender Service for the District of
Columbia (“PDS”), testified that “[n[ationwide, bystander video has been sufficient time and again
to expose abuse by police and to raise the need for investigation and action” and that “police should
not be shielded from accountability simply because an individual wants or needs to remain
anonymous.”
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Finally, the bill incorporates provisions from B24-0356 that require the Police Chief to
submit new or revised written directives to the PCB for approval or disapproval prior to issuing
them. The PRC had similarly argued for the PCB “to have authority to review and approve MPD
policies prior to issuance that are not purely administrative in nature.”’

In addition to following the PRC’s recommendations, the Print expands OPC’s jurisdiction
in a number of other important ways. First, the Print allows OPC to receive complaints related to
an officer “[r]ecklessly making false statements in applications for search warrants, arrest
warrants, or in sworn testimony before a court of competent jurisdiction.” The Committee finds it
appropriate to expand OPC’s jurisdiction in response to Chief Contee’s announcement that several
officers were recently discovered to have misrepresented the truth in their police reports related to
gun seizures:

“D.C. Police Chief Robert Contee announced in late September that the department
was internally investigating seven officers within a crime suppression unit for
allegedly seizing individuals’ guns without making arrest or filing a warrant. A
review of months of body-worn camera footage found instances in which officers’
reports did not match the events recorded on their body-worn cameras.”’*

In response, the United States Attorney’s Office for the District of Columbia (“USAO-DC”) plans
“to dismiss dozens of felony gun and drug cases” involving these officers. And while those
dismissals may help provide redress to the individuals who have a criminal case resulting from
this misconduct or related to these officers, it does not provide accountability for the officers. More
fundamentally, in cases where an officer made false statements in key moments, such as when
seeking a warrant or testifying in court, individuals negatively harmed by those statements should
have an independent forum to receive and investigate their complaint. Expanding OPC’s
jurisdiction to capture this form of misconduct creates that forum.

Second, the Committee expands OPC’s jurisdiction to cover Office of Inspector General
(“O1G”) officers if they are authorized to conduct felony investigations. This subset of OIG
employees is granted the authority to carry a firearm, make warrantless arrests, and serve as
affiants for search warrants.” These officers, therefore, enjoy similar powers to both MPD and DC
Housing Authority Police Department officers and should be governed by similar systems of
oversight.

d. Use of Force Review Board Membership Expansion
The PRC recommended that the Council make permanent the bill’s expansion of the Use

of Force Review Board (“UFRB”).”® The PRC’s recommendations were, in part, based on
conversations with “Michael Bromwich, a consultant to the district auditor, who had been leading
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a team that was conducting a comprehensive independent assessment of MPD officer-involved
shootings in 2018-19.”"" Mr. Bromwich found that the UFRB “has focused on whether officers
were justified in using deadly force at the moment they decided to shoot, rather than examining
more broadly all precipitating and subsequent events.”’® The PRC noted that until “passage in
2020 of Section 107 of Act 23-336, the board did not include any voting civilian members.”’® The
PRC argued that:

“[TThe addition of voting civilian members should help ensure that, consistent with
its mission, the board’s reviews of police shootings (1) examine the entire series of
events surrounding such shootings—not simply the moment deadly force was
deployed; and (2) include consideration of recommendations regarding policy,
training, supervision, tactics, commendations, and discipline.”®

The Committee Print maintains the addition of five civilian members — three appointed by
the Mayor and two appointed by the Council — to the Use of Force Review Board. Additionally,
the Committee Print clarifies that the three civilian members appointed by the Mayor and the two
civilian members appointed by the Council must have “no current or prior affiliation with law
enforcement, including being employed by a law enforcement agency or law enforcement union.”
The Committee notes that while then-Deputy Mayor Mitchell testified on behalf of the Executive
in support of the expanded membership of the UFRB, the Executive has again failed to follow the
law by appointing any civilian members to the Board.

e. Anti-Mask Law Repeal

The PRC recommended that the Council “make permanent Section 108 of Act 23-336
repealing DC Code § 22-3312.03, which prohibits wearing hoods or masks with intent to
discriminate, intimidate, or break the law.”8! The PRC noted that the law, “enacted in 1983, was
intended to prevent hate groups like the Ku Klux Klan from intimidating people while wearing
hoods and masks.”®? However, “because it is written so broadly and can be applied so subjectively
... the law has been used to stop, pat down and even charge District residents, often minors who
are 17 or 18 years old, for wearing hoodies.”®® In his testimony before the Committee, Nicholas
Robinson, Legal Advisor for the International Center for Not-for-Profit Law, argued that “[a]n
anti-mask law clearly does not make sense during a pandemic and, more generally, it just gives
too much discretion to law enforcement.” He also noted research finding that “most states do not
have anti-mask laws and do not seem to suffer any negative consequences.” The Committee agrees
with the PRC in its determination that the anti-mask law is no longer necessary. The Committee
Print, therefore, maintains the full repeal of this statute.
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f. Limitations on Consent Searches

In practice, consent searches are used to circumvent the legal justifications normally
required to conduct a search a person or property:

“Police officers ask for consent to search because when they obtain consent, it is
the quickest and easiest way to search a person or property suspected of possessing
or containing evidence of a crime. Officers do not need a warrant, nor do they need
probable cause to arrest, reasonable suspicion of possession of a dangerous weapon,
or any other legal justification for a warrantless search. Among many variants,
consent searches include the practice among some MPD officers of telling
individuals to lift their shirts and show their waistbands.”*

Consent searches are constitutional when the “consent is given voluntarily and not coerced.”®®
Unfortunately, given the power imbalance between officers and the subject of their search, many
“feel like they have no choice and want to appear compliant.”® To help overcome the power
dynamics between law enforcement officers and community members, Act 23-336 “requires
officers to provide Miranda-style warnings and obtain consent without threats or promises.”®’

The PRC found these protections insufficient and recommended that the Council “modify
Section 110 of Act 23-336 . . . by prohibiting all consent searches—warrantless searches permitted
based solely on the consent of the individual whose person or property is searched—and, in
criminal cases, should require the exclusion of any evidence obtained from a consent search.”%®
Prohibiting consent searches altogether “will properly require officers who wish to conduct
searches to properly focus on safety, rather than on targeting individuals who are likely to
consent.”®°

The Committee continues to recognize the inherent power imbalance between officers and
the potential subjects of a search or arrest. Given the power dynamics surrounding consent
searches, the Committee Print maintains provisions in the bill as introduced that require the
issuance of Miranda-like warnings prior to seeking consent for a search. However, the Committee
would like to better understand what effect the prophylactic rules provided in the bill as introduced
have had in curtailing improper consent searches before banning the practice altogether. The
Committee is troubled by the testimony from witnesses that MPD has failed to provide adequate
interpretation services when delivering the warnings required under the emergency and temporary
legislation that has been in effect since 2020. The Committee underscores that failure to use
interpretation services as required under the bill is a fact a court must consider when determining
the voluntariness of the consent. Finally, the Committee is supportive of the Director of Legal and
Strategic Advocacy at the Network for Victim Recovery of D.C. Kristin Eliason’s suggestion that
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MPD provide subjects of a consent search a rights card modeled after the Sexual Assault Victims’
Rights Act. While the Committee stop shorts of legislatively mandating the provision of such a
card, it could help ensure subjects better understand their rights. The Committee suggests that
either OPC or ODCA examine compliance with the warning requirements established in this
subtitle, especially on the issue of providing interpretation services when needed.

g. Mandatory Continuing Education Expansion; Reconstituting the Police Officers
Standards and Training Board

The PRC recommended that the Council “make permanent Section 111(a) of Act 23-336,
which refines the requirements for mandatory continuing education of MPD officers in [D.C.
Official Code §] 5-107.02.”%° The PRC emphasized that “fostering a culture of guardian policing
requires educating and training officers on guardian policing in a holistic way.”®* This philosophy
“must run through and permeate all aspects of officer education and training—starting with recruit
training and continuing with post-Academy field training, annual in-service training, and
supervisor training.”% The PRC underscored that “[a]ll the training recommendations in this report
... are interconnected in their effort to incorporate guardian policing concepts.”® The PRC argued,
however, that trainings related to “‘linguistic and cultural competency’ and the prevention of
‘biased-based policing, racism, and white supremacy,’ required by D.C. Code 5-107.02(b)(2) &
(6), . . . should be open to the community and include employees of other District agencies.”%

The Committee Print makes permanent the revised requirements for mandatory continuing
education. Additionally, the Committee Print requires that mandatory continuing education
include training on the prohibited techniques (i.e., neck restraints and asphyxiating restraints) and
the ban on the use of consent searches.

The Committee again notes that, since the passage of these requirements in the emergency
and temporary legislation, MPD and the Executive have failed to follow the law and reconstitute
the POST Board.

h. Identification of MPD Officers During First Amendment Assemblies as Local Law
Enforcement

The PRC recommended that the Council “make permanent Section 112 of Act 23-336,
which amends the First Amendment Assemblies Act of 2004 to require the uniforms and helmets
of MPD officers policing First Amendment assemblies to identify their affiliation with local law
enforcement.”® The PRC explained how the unique presence of both local and federal law
enforcement agencies makes such a reform necessary:
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“Because MPD officers often police protest activity with officers from other
agencies, this requirement helpfully serves to distinguish officers who are local,
with direct community ties, from those who are not. The requirement enables
District residents to hold MPD and its officers accountable for their actions during
protests. At the same time, it protects MPD officers who are carrying out their
duties properly when officers from other agencies are not. At root, this requirement
appropriately seeks to foster community trust in MPD.”%

The Committee finds that a basic component of transparency in policing is ensuring that
members of the public can identify law enforcement officers and the law enforcement agency that
employs them. This is especially important in the District, where myriad federal law enforcement
agencies have jurisdiction. For example, it took nearly a year to confirm which law enforcement
agencies were responsible for clearing Lafayette Park on June 1, 2020.%" Clearer identification for
local law enforcement officials could help avoid this confusion moving forward. Therefore, the
Committee Print makes these provisions permanent.

i. Preserving the Right to a Jury Trial

The PRC recommended that the Council “make permanent Section 113 of Act 23-336,
which provides a right to a jury trial when a person is accused of assault on a police officer, and
restore the right to a jury trial in all criminal cases.”® As the PRC notes in its report, a goal of the
NEAR Act was “to make prosecutors examine [assault on a police officer] cases more closely, as
well as take the court out of the uncomfortable position of having to make specific credibility
findings that would affect an officer’s career.”®® In practice, however, “the Office of the U.S.
Attorney began charging people accused of this offense with simple assault instead, preventing
them from having a jury.”*®® The Criminal Code Reform Commission (“CCRC”) has expressed
similar concerns in its testimony before the Committee:

“In 2016, the D.C. Council passed the Neighborhood Engagement Achieves
Results (NEAR) Act, which split the existing 180 day, non-jury demandable APO
offense into a new APO offense and a resisting arrest offense and increased the
penalty for both to six months. The apparent legislative purpose of this shift was to
make sure that these offenses were decided by juries rather than judges. But
charging data suggests that this has not been the effect of the law. The number of
charges for violations of D.C. Code 8 22-405(b) remained relatively consistent
within the range of 1,592 and 1,712 for every two-year period between 2009 and
2016. However, after the NEAR Act, for the period of 2017 to 2018, the combined
number of charges for APO and resisting arrest dropped by about a thousand
charges to a mere 529. This represents a more than 66% decrease in charging from
the previous years. However, the number of charges brought for violations of D.C.
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Code § 22-404(a)—simple assault—saw a corresponding uptick with the passage
of the NEAR Act. For two-year periods between 2009 and 2016 simple assault
charges were in the range of 3,221 to 3,865, but rose about a thousand charges to
5,282 for the period of 2017 to 2018. The elements of the simple assault offense
are identical to the prior APO offense, except that the complainant’s status as a law
enforcement officer need not be proven. And the NEAR Act did not explicitly
preclude prosecutors from using their discretion to charge what previously had been
an APO case as a simple assault. As there is no practical difference in the authorized
imprisonment penalty between the revised offenses (revised APO and resisting
arrest) and simple assault (the difference between 6 months and 180 days), the shift
in charges [to] simple assault suggests these charging decisions may be based on
jury demandability rather than how the facts fit the law.”

In his concurring opinion in the case of Bado v. United States, Senior Judge Washington forcefully
argued for the expansion of jury trial rights in the District:

“Restoring the right to a jury trial in misdemeanor cases could have the salutary
effect of elevating the public's trust and confidence that the government is more
concerned with courts protecting individual rights and freedoms than in ensuring
that courts are as efficient as possible in bringing defendants to trial. This may be
an important message to send at this time because many communities, especially
communities of color, are openly questioning whether courts are truly independent
or are merely the end game in the exercise of police powers by the state. Those
perceptions are fueled not only by reports that police officers are not being held
responsible in the courts for police involved shootings of unarmed suspects but is
likely also promoted by unwise decisions, like the one that authorized the placement
of two large monuments to law enforcement on the plaza adjacent to the entrance
to the highest court of the District of Columbia.”%

The Committee is persuaded by the arguments of the PRC, CCRC, and Judge Washington
on the importance jury trials have in protecting individual liberty and restoring public confidence
in the criminal justice system — particularly in cases where the alleged crime involves a law
enforcement officer. In a system where police officers regularly testify before judges and
collaborate with prosecutors, juries provide an independent check on these system actors. At this
time, however, the Committee declines to expand the right to a jury trial beyond what was
originally contemplated in the bill. The Committee notes in addition to B24-0320, the Revised
Criminal Code Act of 2022, passed on 2nd reading on November 15, 2022 (Enrolled version of
Bill 24-416), contains an even more dramatic expansion of jury trial rights for all misdemeanors
that will phase in between 2025 and 2030.

J. Repeal of Failure to Arrest Crime

The PRC recommended that the Council “make permanent Section 114 of Act 23-336
repealing DC Code § 5-115.03, which makes it a two-year misdemeanor for an officer not to make
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an arrest for an offense committed in their presence.”'% In support of its recommendation, the PRC
spoke about the deleterious effect arrests have on individuals and their families:

“Arrests result in a loss of liberty, induce stress, and can have adverse consequences
on family responsibilities, employment, and income. Arrests also have a serious
impact on public resources. They consume officer and court time and fill up
detention facilities. And arrests for low-level offenses harm police-community
relations. Community members question the fairness and wisdom of locking people
up for minor infractions.

Equally important, arrests for low-level offenses are an ineffectual way to reduce
serious crime. There is a raft of research on the ineffectiveness of ‘zero-tolerance’
policing—ypolicing that hinges on widespread, aggressive use of stops, searches,
and arrests, usually for minor offenses, as a crime-fighting strategy. That research
shows that zero-tolerance policing poisons police-community relations and fails to
drive down the rate of serious crime. Arresting people for low-level offenses is not
‘smart’ law enforcement.”*%3

Given that “[t]here is little or nothing to commend arrests for low-level offenses,” the PRC
reasoned that “it makes no sense to require officers to always make an arrest for a crime committed
in their presence.”'®® The CCRC, in its testimony before the Committee, expressed similar
concerns:

“A fundamental tenet of any criminal justice system must be that the criminal
justice system is a last resort when other efforts to ensure public safety fail. This
statute enshrines the opposite, making an officer criminally liable for not making
an arrest even when doing so does not advance justice. Moreover, as the statute
refers to both federal and District law, it effectively binds District law enforcement
officers to follow federal crime policy on drug and other offenses even when such
the District has a different policy. The statute is routinely ignored in current practice
and continuing to include the law in the D.C. Code undermines the legitimacy of
all criminal laws.

When an officer’s failure to arrest an individual is because of the officer’s collusion
in a protection scheme or because of some other illicit motive, other criminal
statutes and doctrines of accomplice and conspiracy liability adequately sufficiently
criminalize and punish such conduct.”

The Committee agrees with both the PRC and the CCRC in their determination that the
failure to arrest statute is no longer necessary. The Committee Print, therefore, maintains the full
repeal of this statute.
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k. Amending Minimum Standards for Police Officers

The PRC recommended that the Council “make permanent Section 115 of Act 23-336,
which prevents MPD from hiring officers who engaged in serious misconduct in another police
department.”%® The PRC argued that it is “difficult to promote a guardian culture if MPD were to
hire officers with troubling disciplinary histories at other agencies.'® The PRC also explained how
the hiring of such officers exposes the District to financial liability. Specifically, “[i]f MPD hired
an officer with a known history of serious misconduct, and that officer proceeded to violate a
community member’s rights during a law enforcement encounter, the District’s potential liability
would significantly increase.”'%’The Committee continues to believe that hiring officers with a
history of misconduct undermines public confidence in our police force. The Committee Print,
therefore, maintains this prohibition.

I. Police Accountability and Collective Bargaining Agreements

The PRC recommended that the Council make permanent the change to D.C. Code § 1-
617.08, which states that “[a]ll matters pertaining to the discipline of sworn law enforcement
personnel shall be retained by management and not be negotiable.”'® The PRC found that
“[clurrent negotiated disciplinary policies have resulted in arbitration decisions that MPD has
criticized as lenient, and have limited the MPD’s ability to update disciplinary policies.””1%
Specifically, prior bargaining agreements reached between MPD and the Fraternal Order of Police
(“FOP”) allow “non-probationary officers to challenge adverse actions involving any ‘fine,
suspension, removal from service, or any reduction of rank or pay’ through arbitration.”*'% The
PRC explained how incentives within the arbitration process thwart robust police accountability:

“Unless both the union and District agree, the arbitration is not open to the public.
Both parties must agree on the selection of the arbitrator, and the arbitrator
possesses the power to re-review the issue(s) submitted. When both parties must
agree on the arbitrator, it can ‘incentivize arbitrators to consistently compromise on
punishment to increase their probability of being selected in future cases.” Giving
the arbitrator authority to re-review issues tends to divorce discipline from publicly
accountable actors, insulating officers from democratic oversight.”*!!

In its review of arbitration decisions, the PRC found that “arbitrators in DC ruled that MPD
had to reinstate 39 of 86 officers it fired, including an officer convicted of a misdemeanor for
sexually abusing a teenager in his car.”*!? Interestingly, even former Chiefs of Police for MPD
have criticized arbitration decisions:
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“Like other chiefs around the country, former MPD Chief Peter Newsham
complained that arbitration decisions allowed ‘very bad police officers back onto
our department.” As former MPD Chief Charles Ramsey put it, ‘It’s demoralizing,
but not just to the Chief.... It’s demoralizing to the rank and file who really don’t
want to have those kinds of people in their ranks|[.] It causes a tremendous amount
of anxiety in the public. Our credibility is shot whenever these things happen.’”1!3

Given the evidence that the current collective bargaining agreement governing the
disciplinary process for MPD officers has not resulted in a meaningful system of accountability,
the Committee Print follows the PRC’s recommendation. Section 116 of the Print makes the
discipline of sworn law enforcement personnel a sole management right by precluding both
substantive and impacts-and-effects bargaining over any matter pertaining to the discipline of
sworn law enforcement personnel. The Print also establishes the effective date of this amendment
by making it applicable to any collective bargaining agreement entered into after the September
30, 2020 expiration of the existing agreement and to any provision automatically renewed under
the terms of that agreement after the effective date of this legislation. The Print clarifies this
amendment’s applicability to pending disciplinary actions by allowing employees to challenge
disciplinary actions under the negotiated grievance process of any existing collective bargaining
agreement only if, on or before the effective date of this subsection, MPD has issued a final agency
decision. The Committee notes that the changes in Section 116 of the Print do not diminish an
employee’s right to challenge disciplinary action under the statutory provisions of the District of
Columbia Government Comprehensive Merit Personnel Act of 1978, effective March 3, 1979 (
D.C. Law 2-139; 25 DCR 5740) or regulations issued pursuant to those provisions. The Print also
amends D.C. Code § 1-608.01(d) to eliminate any obstacle to the issuance of separate personnel
regulations governing sworn members of MPD.

m. Officer Discipline Reforms

The PRC recommended that the Council amend D.C. Code § 5-1031 to “extend the time
frame for MPD’s commencement of a corrective or adverse action from 90 business days to one
year, from notice of the act or occurrence, for all cases.” The PRC noted that Act 23-336
“essentially established two deadlines by extending the time frame from 90 business days to 180
business days for cases involving serious uses of force and potential criminal conduct.”*** This,
however, could have the unintended effect of inviting “legal challenges based on case
categorization and cases with allegations involving both serious uses of force and potential
criminal conduct and other misconduct allegations.”**® Furthermore, use of business days could
“lead to computational errors.”'!® “The better practice,” argued the PRC, “is to establish a single
deadline for all disciplinary cases of one year, or 365 days.”*’

The Committee agrees that the 90- and 180-day rules have created needless confusion
about the timeline for initiating discipline. Moreover, it makes little sense to impose a technical
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obstacle to disciplining police officers, as opposed to other public employees, given the critical
positions of public trust they hold. However, rather than establish a single, 365-day timeline for
commencing disciplinary action, the Committee believes there is good reason to dispense with a
time limitation for disciplinary actions against MPD officers altogether. This repeal is intended to
apply retroactively to any disciplinary matter pending the effective date of this act, thereby
precluding any arbitrator, adjudicator, administrative body, or court from modifying or reversing
any disciplinary action—or affirming such a modification or reversal on appeal-—on the basis of
an agency’s failure to comply with the deadlines set forth in D.C. Code § 5-1031.

n. Use of Force Reforms

The PRC recommended that the Council “make permanent Section 119 of Act 23-336,
which restricts the use of deadly force in [D.C. Code §] 5-337.01.1'8 The PRC noted that “certain
deadly police encounters, particularly police shootings, are ‘lawful but awful,” because while they
might not violate the Constitution, they are nevertheless precipitated by unnecessarily aggressive,
improper tactics.”!'® The PRC characterized the bill as incorporating “best practices for use of
force” that “have been part of MPD policy and training for several years.”*? In effect, the law
“properly requires officers not only to act reasonably at the precise moment they decide to use
deadly force, as the Constitution demands, but also to act prudently to avoid ever reaching that
moment in the first place.”*?! The PRC found that the provision “promotes the sanctity of human
life by requiring officers not simply to act reasonably at the moment they decide to shoot, but to
do what they can to avoid putting themselves in that situation.”??

The Committee Print makes permanent the provisions restricting the use of deadly force.
The Print also incorporates several recommendations made by Professor Cynthia Lee, the law
professor that drafted the model use of deadly force law on which the bill is based. Professor Lee
recommended that the bill require that an officer “honestly and reasonably” believe that deadly
force is immediately necessary prior to its use because it “ensures that an officer who does not
actually believe he needs to immediately use deadly force . . . is not allowed to escape criminal
liability. The Print incorporates this recommendation, though it substitutes the word “honestly” for
“actually.” She also recommended that the language around an officer’s use of de-escalation
measures be clarified so that the jury considers whether they were “feasible” at the time.
Furthermore, she recommended that the bill include “calling for mental health service workers to
assist if the officer knows or has reason to believe the subject is mentally impaired” as an example
of the de-escalation measures an officer may have taken. The Committee finds that these
recommendations strengthen the bill’s framework for determining if the use of deadly force was
justified and, therefore, incorporates those amendments in the Committee Print. Rather than
limiting the example of a de-escalation to “mental health service workers,” however, the
Committee Print expands the example to include “mental health, behavioral health, or social
workers.”

18 1. at 120.
119 |4, 120-21.
120 |, at 121.
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0. Restrictions on the Purchase and Use of Military Weapons

The PRC recommended that the Council “make permanent Section 120 of Act 23-336,
which restricts purchase of various military weaponry.”?® It noted that “local law enforcement has
become increasingly militarized, in part because of an influx of money and military-style supplies
from the federal government.”*?* This militarization has, in turn, “not only caused more civilian
deaths and failed at preventing more officer deaths, but also has failed to reduce rates of violent
crime while simultaneously eroding public trust and confidence in law enforcement.”*?® To help
move MPD away from the “warrior model of policing,” restrictions on “the purchase and use of
specific types of military weaponry” and the requirements “to notify the community whenever it
requests or acquires equipment through a federal government program” should be made
permanent.!?® The Committee notes that MPD does not possess much of the listed weaponry,
though it has acquired some equipment through the federal Law Enforcement Support Office
before.!?” Ms. Hopkins of ACLU-DC similarly also praised provisions in B23-0882 that would
help demilitarize local law enforcement:

“The military-industrial complex has been brought to the doorsteps of U.S.
households through federal funding and military weapons transfers—empowering
police to terrorize civilians, particularly Black, Brown, and immigrant
communities. The militarization of policing, with heavy artillery and surveillance
technologies, encourages officers to adopt a “warrior” mentality and think of the
people they are supposed to serve as enemies and continues the deterioration of
trust in law enforcement. The ACLU-DC supports Bill 23-882’s provisions
restricting District’s law enforcement agencies from acquiring and using military
weaponry as listed in the legislation, including requiring agencies to publish notices
of requests or acquisition of any property from the federal government within 14
days of the request or acquisition and to return any such equipment that they’ve
already acquired within 180 days of the enactment of the law.”

The Committee, therefore, maintains restrictions on District law enforcement agencies’ ability to
acquire and use military-style equipment. In addition to maintaining the provisions of the bill as
introduced, the adds grenade launchers and similar accessories to the list of weaponry that is
required to be reported. An article written by the International Center for Not-for-Profit Law Found
that “Flash bangs, blast balls, and stun grenades . . . have severely injured protesters and can trigger
cardiac arrest.”?® It makes little sense to not also include devices that aid in the deployment of
grenades, which were already included in the restrictions on military-style equipment.
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127 Megan Cloherty, Military equipment D.C. acquired from federal program, WTOP (August 18, 2014),
https://wtop.com/news/2014/08/military-equipment-dc-acquired-from-federal-program/.

128 International Center for Not-for-Profit Law, Legislative Options to Restrict the Use of Less Lethal Weapons in
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p. Limitations on the Use of Internationally Banned Chemical Weapons, Riot Gear,
and Less-Lethal Projectiles

The PRC recommended that the Council “make permanent Section 121 of Act 23-336,
which amends the First Amendment Assemblies Act of 2004 to restrict the use of chemical
weapons, less-than-lethal projectiles, and riot gear during First Amendment assemblies.”*?® As the
PRC notes in its discussion of this recommendation, “protests for racial justice in the summer of
2020 exposed certain law enforcement practices that are inimical to the First Amendment rights of
free speech and assembly.”3® On June 1, 2020, “certain agents aggressively and needlessly
deployed tear gas and rubber bullets to disperse protestors” gathered at Lafayette Square to protest
the killing of George Floyd.”*3! While many initially believed that the U.S. Park Police were
responsible for the use of tear gas, and that MPD played no role in the use of chemical irritants,
MPD confirmed that some of its officers use used tear gas in response to “assaultive actions” from
protestors. That same day, MPD officers kettled nearly 200 protestors on Swann Street NW, using
flash bang grenades and pepper spray in the process.'3? This event — and others involving the use
of chemical irritants at lawful demonstrations — prompted the Council to ban the use of chemical
irritants for the purposes of dispersing First Amendment assemblies. Just a few weeks later:

“On June 22, D.C. police officers used pepper spray on protesters near Black Lives
Matter Plaza in the afternoon, and again that evening in Lafayette Square to stop a
‘large group that was attempting to deface and destroy’ a statue of Andrew Jackson,
the Metropolitan Police Department said over email. The next day, MPD deployed
sting balls and OC spray against protesters in Black Lives Matter Plaza, which the
department said was a response to ‘instances of individuals igniting of fireworks,
intentionally setting fires, throwing projectiles, Molotov cocktails, and smoke
grenades at officers in the area.””3

The Committee Print, therefore, includes a more comprehensive reform to how MPD
responds to First Amendment assemblies. Specifically, the Committee Print maintains definitions
of “chemical irritants” and “less-lethal projectiles” under the bill and groups them under a
combined class of tools called “less-lethal weapons.” It clarifies that the District’s policy that MPD
not engage in mass arrests of groups that include First Amendment assemblies or that began as a
First Amendment assembly unless MPD determines that the assembly has transformed, in
substantial part or in whole, into an activity subject to dispersal or arrest and has issued the
dispersal orders required by law. That Print clarifies that, in the context of First Amendment
assemblies, before arresting anyone engaged in unlawful disorderly conduct or violence directed
at persons or property, MPD must have individualized probable cause to arrest that person.

The Print also establishes more nuanced guidelines for dispersing crowds at a First
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Amendment assembly or riot, depending on the threat presented by the crowd in question. If there
is not an imminent danger of bodily injury of significant damage to property, MPD must “issue at
least three clearly audible and understandable orders to disperse using an amplification system or
device, waiting at least 2 minutes between the issuance of each warning.” If a crowd presents a
more imminent threat, MPD must issue only one dispersal order. In either case, MPD must provide
members of the crowd a reasonable and adequate time to disperse, as well as a clear and safe route
for dispersal. Importantly, these limitations apply to dispersals of both First Amendment
assemblies and riots. The Committee is concerned that if these protections are limited to First
Amendment assemblies and not riots, it will invite law enforcement officials to designate
gatherings as riots to avoid the requirements of the law altogether.

The Print also requires that the dispersal order itself meet certain requirements, such as
being issued by the incident commander and informing the crowd “of the law, regulation, or policy
that they have violated that serves as the basis for the order to disperse,” that failure to obey the
dispersal order could result in their arrest, and identify for participants reasonable exit paths they
may take.

The Print also places clearer limitations on the use of riot gear and the deployment of less-
lethal weapons by modeled after the use of deadly force framework from the bill as introduced to
this context. The Print describes several factors a trier of fact must consider when determining
whether the use of riot gear or less-lethal weapons was reasonable, such as whether the “use of
less-lethal weapons was limited to the people for whom MPD had individualized probable cause
for arrest.” The Print also establishes more detailed reporting requirements following the
deployment of riot gear or less-lethal weapons.

The Print also ensures that individuals have some recourse in cases where these new
restrictions on policing large gatherings are violated. Specifically, for cases where MPD may have
violated these policies when conducting arrests for rioting, the Print provides an affirmative
defense to crime of rioting as described in D.C. Code § 22-1322.

g. Evaluating Bias in Threat Assessment

Besides the use of riot gear, less-lethal weapons, and kettling tactics, the police response
to protests for racial justice during the summer of 2020, compared to the insurrection at the U.S.
Capitol on January 6, 2021, presented a different issue: whether law enforcement’s threat
assessments of, and response to, public assemblies are affected by bias. Multiple news outlets,
District officials, and members of the public called attention to the discrepancy in how law
enforcement reacted to each demonstration:

“The response to the conservative, mostly white mob was a sharp contrast to the
police reaction to protests after the killing of George Floyd in late May and early
June—and to other protests organized for progressive causes in the Capitol itself in
recent years—where peaceful protesters were arrested in large groups and met by
officers armed with military-style vehicles, equipment and weaponry. On Thursday
morning, Capitol Police reported that they had made 14 arrests in connection with
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the insurrection, far fewer than the arrest totals during the heaviest days of racial
justice protests in the District this summer.”!34

In fact, more people were arrested for curfew violations while participating in the June protests for
racial justice than were arrested for participating in the tumultuous mob that stormed the halls of
Congress:

“D.C. officials reported 69 arrests [related to the insurrection], the majority related
to curfew violations or unlawful entry. In early June, during the height of protests
against police violence, 289 people were arrested. A significant portion of those
arrests were made by MPD after protesters who were out past the city-imposed
curfew say they were trapped by police on a residential street in Dupont Circle
(Some sheltered overnight in the home of a neighbor who opened his doors to
them).”

Concerns of bias within MPD were reinforced in February 2022, when Chief Contee
announced an officer was placed on leave due to allegations of “improper contacts with a
prominent member of the extremist group Proud Boys.”!3® The member of the Proud Boys in
question, Enrique Tarrio, stated that the MPD officer “would tell him the location of
counterdemonstrators.”23® Even prior to the insurrection at the Capitol, MPD’s response to white
nationalists hosting demonstrations in the District had raised concerns that MPD treats
conservative demonstrations more favorably than progressive ones. In February 2020, “[p]olice
escorted masked members of a white nationalist group on a march through Washington’s National
Mall on Saturday that Metropolitan Police said occurred without incident or arrests.”**’ More
fundamentally, MPD’s own arrest data has revealed that it disproportionately stops and arrests
Black people. ACLU-DC’s analysis of the data found that:

“In 2020, Black people made up roughly 46% of the D.C. population, but 74.6% of
the people stopped. This is a slight increase from our original report, which found
that between July 22, 2019 and December 31, 2019, Black people composed 46.5%
of the D.C. population but 72% of the people stopped. Meanwhile, in 2020, non-
Hispanic white people made up only 12.5% of stops despite composing roughly
36.6% of D.C.’s population. . .

The data further suggest that the link between stops and race is more than
correlational. 86.5% of the stops, and 90.7% of the searches, that resulted in no
warning, ticket, or arrest, were of Black people. These figures are virtually identical
to the 2019 figures—86.1% and 91.1%, respectively. These stops and searches are

134 Martin Austermuhle and Jenny Gathright, After Mob Took Congress, Many Ask: How Did The Police Allow It To
Happen?, DCIST (January 7, 2021), https://dcist.com/story/21/01/07/congress-insurrection-capitol-police-security/.
135 peter Hermann and Devlin Barrett, D.C. police lieutenant suspended over alleged ties to right-wing group,
WASH. POST (February 16, 2022), https://www.washingtonpost.com/dc-md-va/2022/02/16/dc-police-tarrio-proud-
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the ones mostly likely to arise from innocent conduct, and it is therefore deeply
disturbing that Black people, once again, almost certainly make up the vast majority
of individuals subjected to stops or searches despite not violating the law.**

Taken together, these incidents and MPD’s arrest data raise concerns about how bias
affects the manner in which MPD polices First Amendment Assemblies. To better understand
whether bias is affecting MPD’s threat assessments, the Committee Print incorporates provisions
from B24-0094. The Print largely maintains provisions describing the scope of the study and the
eligible entities with whom the implementing agency may partner. However, instead of requiring
OAG to conduct the study, the Print makes OPC the implementing agency for the change. The
Committee finds that OPC, the agency specifically tasked with providing oversight of MPD (and
not representing MPD in litigation), is better situated to conduct this study.

The Committee notes that in its Fiscal Year 2022 Budget Report, the Committee allocated
$150,000 to OPC to conduct a study on bias in threat assessments. In October 2022, OPC published
the report summarizing the results of the study, which “did not find indications of bias in the data
provided by the MPD, nor in the processes used to assess threat in preparation for First Amendment
demonstrations in the District.”**® The Committee finds that the October 2022 report submitted by
OPC fulfills the requirements of the legislation, and no further action from OPC is needed.

r. Preventing White Supremacy in Policing

MPD’s policing of demonstrations related to racial justice, some of its members’ links to
far-right organizations, and the disproportionate arrests of Black people in the District, have also
raised alarms regarding the presence of white supremacy within the Department. The Committee
Print therefore incorporates provisions from B24-0112, which require ODCA to conduct a
comprehensive assessment of whether MPD officers have ties to white supremacist or other hate
groups that may affect the officers’ ability to carry out their duties properly and fairly or may
undermine public trust in MPD. To ensure ODCA has adequate time to conduct its comprehensive
assessment, the Print extends the timeline for submitting the report to a total of 18 months from
the applicability date of the bill. The Committee Print also removes language from the bill as
introduced that clarifies that the assessment “shall not violate Department officer and staff
members’ legal rights or protections as employees, including those addressing privacy and free
speech.” The Committee finds this language to prescriptive, nor does it wish to create the
impression that absence of this language in other provisions is meant to lessen employees’ legal
rights or protections in other contexts. The Committee notes here, however, that the assessment
should be conducted in a way that accords MPD officers and other government employees with
their full rights under the law.

138 ACLU Analytics & ACLU of the District of Columbia, Racial Disparities in Stops by the Metropolitan Police
Department: 2020 Data Update (last visited November 28, 2022), https://www.acludc.org/en/racial-disparities-
stops-metropolitan-police-department-2020-data-update.

139 National Policing Institute, 4 Study of Bias in the Washington D.C. Metropolitan Police Department’s Threat
Assessment Process (October 2022),
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%200f%20police%20complaints/publication/attach
ments/NPI_BiasReport Oct2022-2.pdf.
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s. Limitations on the Use of Vehicular Pursuits by Law Enforcement Officers

In October 2020, officers initiated a chase of a young Black man, Karon Hylton-Brown,
“because he was riding on the sidewalk and without a helmet.”*%° In the BWC footage released by
police, Hylton-Brown can be seen operating “a rented blue Revel scooter, darting across the street
in front of a cruiser,” which activates its lights and begins to follow Hylton-Brown.!*! The officers
then continued “to follow, driving up streets and down alleys in the Kennedy Street area for 1
minute and 50 seconds,” and one officer “appears to point out Hylton as he turns and crosses
streets.”24? Just before the collision, the police cruiser followed Hylton-Brown “down a tight alley
filled with garages.” Ultimately, when Hylton-Brown “steered out of an alley onto Kennedy Street,
a busy strip in Brightwood Park, a passing van plowed into the scooter,” killing him. The incident
“ignited a new round of volatile protests in the nation’s capital.” Notably, the incident has resulted
in criminal charges for two officers involved, with the trial currently underway:

“Sutton has been charged with second degree murder, obstruction of justice, and
conspiracy charges. And his supervisor, Lt. Andrew Zabavsky, has been charged
with obstruction of justice and conspiracy, because prosecutors say he helped
Sutton delay investigations of the crash and mislead D.C. police officials about
what happened.”*3

The circumstances of Hylton-Brown’s death appear to have violated MPD’s policy on vehicular
chases, and the Committee, which had requested the BWC footage shortly after the chase, cannot
overemphasize how disturbing it was. MPD’s General Order on vehicular pursuits cautions that
“[v]ehicle pursuits may present a danger to the public, [MPD] members, and involved suspects.'#*
The General Order generally restricts the use of vehicular pursuits except in cases where there is
an immediate danger of death or serious bodily injury to the officer or to the public.1*® The General
Order also specifically states that officers “shall not pursue a vehicle for the sole purpose of
affecting a stop for a traffic violation.”

In light of the danger presented by vehicular pursuits, the Committee Print incorporates
provisions from B24-0213. However, after careful consideration, the Committee declines to ban
outright the use of vehicular pursuit tactics exactly as proposed under the introduced bill. The
Committee was troubled by the thought of creating a system in which the use of deadly force is
permitted in certain circumstances, but vehicular pursuits are not. And while the Committee
recognizes the dangerous, sometimes deadly, results of vehicular chases, it seems odd that those

140 Justin Jouvenal, Peter Hermann & Emily Davies, After a Black man’s death, a D.C. street agonizes over the
future of policing, WASH. PosT (April 23, 2021), https://www.washingtonpost.com/dc-md-va/2021/04/23/karon-
hylton-dc-police-protests/?itid=Ik_interstitial manual 10.
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tactics would be completely unavailable to law enforcement officers when those same officers may
discharge their firearm at someone. Therefore, the Print instead designates boxing in, caravanning,
deploying a roadblock or tire deflation device, and paralleling as serious uses of force. The Print
designates ramming — the pursuit tactic mostly likely to cause injury — as a deadly use of force. By
specifying the level of force associated with each tactic, the Committee intends for the decision to
employ one of these tactics — and whether it was justified — to be reviewed under the use of force
framework provided in MPD General Order 901.07. The Print also provides a standard for
factfinders to use when reviewing the use of a vehicle pursuit tactic. This standard is modeled after
similar provisions in the Print governing determinations regarding the use of deadly force, riot
gear, and less-lethal weapons.

t. School Police Incident Oversight and Accountability

The Committee believes that access to timely information regarding law enforcement
activity on school grounds is critical. Ahoefa Ananouko, Policy Associate at the ACLU-DC,
testified about the importance of data collection for accountability:

“The ACLU-DC supports the goals of B24-254 to increase the reliability and
transparency of data gathered about school-based police incidents as a necessary
step to increasing oversight and accountability of police and dismantling the school-
to-prison pipeline.”

The Committee understands that police presence in schools may negatively impact Black and
Brown students and students with disabilities. Danielle Robinette, Policy Attorney at the
Children’s Law Center, testified to how this bill can support Black and Brown students and
students with disabilities:

“[TThe presence of police in schools has a disproportionate negative impact on
Black and Brown students and students with disabilities. The cumulative effect of
these interactions contributes to school pushout for these groups of students. We
therefore support the bills presently before the Committee and consider them to be
a good initial step towards minimizing the harmful impacts of policing on Black,
Brown, and/or disabled young people in DC.”

Indeed, removing police from schools was one of the most common requests the Committee
received in its public hearing on the bill, as well as during MPD’s budget oversight hearings for
the last several years. In 2020, the Council took its first major step to transition police out of
schools. The Fiscal Year 2021 Budget Support Act of 2020, effective December 3, 2020 (D.C.
Law 23-149; 67 DCR 10493), transferred management of school security contracts from MPD to
DCPS. The following year, in the Fiscal Year 2022 Budget Support Act of 2021, effective
November 13, 2021 (D.C. Law 24-45; 68 DCR 10163), the Council required that MPD slowly
phase out MPD’s School Safety Division (“SSD”). Specifically, the SSD would be reduced to a
maximum of 60 personnel by July 2022, a maximum of 40 personnel by July 2023, and a maximum
of 20 personnel by July 2024. By July 2025, SSD would be dissolved and MPD would no longer
“staff DCPS and public charter schools with school resource officers.” However, the Committee
still recognizes the importance of collecting discipline data that accurately illustrates what is

40



happening in local school communities. The Committee Print, therefore, incorporates provisions
in the bill as introduced. To ensure that the data collected under this subtitle does not become too
burdensome, the Print eliminates the requirement that schools track the recovery of general
contraband (which may include cell phones, toys, or other objects) and focuses on collecting data
related to the recovery of weapons or drugs, which present more direct public safety threats. The
Committee also notes that the Print’s requirements that the schools record the “reason for involving
law enforcement officers” may be fulfilled through either a narrative explanation tailored to unique
circumstances of each case, or through standardized description (e.g., possession of a weapon,
concerns for staff safety, etc). Whereas a narrative description may provide more nuance on the
exact basis for involving law enforcement, the standardized description may aid in the analysis of
large datasets and help identify trends related to law enforcement involvement. The Print leaves
the decision on the best path forward to the implementing agencies.

u. Opioid Overdose Protection

Current law allows individuals to “use, or possess with the intent to use, drug paraphernalia
for the personal use of a controlled substance.”**¢ Additionally, the law allows community-based
organizations to “deliver or sell, or possess with intent to deliver or sell, drug paraphernalia for the
personal use of a controlled substance.”'*’ In this context, community-based organizations are
defined as an “organization that provides services, including medical care, counseling, homeless
services, or drug treatment, to individuals and communities impacted by drug use,” and
specifically include “all organizations currently participating in the Needle Exchange Program
with the Department of Human Services.”**® However, as the Mayor notes in her transmittal letter
to the Council on B24-0809:

“Under existing District law, the distribution of fentanyl test trips is generally
considered the illegal distribution of drug paraphernalia. The law recently was
amended to authorize the distribution of fentanyl testing strips by community-based
organizations but this authority was not extended to government employees. Since
2015, overdose deaths containing fentanyl or a fentanyl analog have increased
dramatically with 62% in 2016 and 95% in 2021. The distribution of fentanyl test
strips is a key strategy to prevent opioid-related deaths and it is important that
government employees be authorized to legally distribute fentanyl test strips.”

B24-0809 eliminated this issue on an emergency basis by amending the law to specify that it is
not:

“[U]nlawful for an employee of the District government acting within the scope of
their official duties and contractors of the District government engaged to combat
opioid overdoses acting within the scope of their contract to deliver, or possess with
intent to deliver, the testing equipment and objects.”

146 D.C. Official Code § 48-1103(a)(L)(1A).
47 D.C. Official Code § 48-1103(b(1)(LA).
148 D.C. Official Code § 7-404(a)(1).
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The Committee believes the District should marshal all of the resources available to combat the
surge in fentanyl overdoses. Furthermore, it makes little sense to criminalize the distribution of
test strips by government employees or contractors — who are arguably subject to even greater
direct oversight — than community-based organizations. Therefore, the Print makes these
amendments permanent by incorporating provisions of B24-0809, with slight amendments.

v. MPD Overtime Spending Transparency

Concerns about MPD’s use of overtime were also highlighted in a report issued by the
Auditor.X® The report found that MPD, the Fire and Emergency Medical Services Department
(“FEMS”), the Department of Corrections, and the Department of Youth and Rehabilitation
Services “accounted for more than 68 percent of the $108.2 million in overtime spending in FY
2017, with MPD ($32.2 million) and FEMS ($20.9 million) leading the group.”**® The report noted
that some of the growth in overtime spending is “readily explainable”, for the implementation of
a paid family leave program for government employees meant that “agencies that are required to
maintain service (particularly public safety agencies like MPD and FEMS) likely saw increased
overtime use.”*®! Additionally, both MPD and FEMS incurred overtime costs related to First
Amendment assemblies. Specifically, “[f]or the three-day period encompassing the day before the
inauguration, the day of the inauguration, and the day following (which was the day of the
Women’s March on Washington), MPD indicated the agency spent $3.47 million on overtime.”*>2
One result of the growth in overtime spending is that “dozens of full-time District employees more
than doubled their annual salary by working overtime in FY 2017.713 153 MPD employees made
between 50% and 100% of their salary in overtime in FY17.1° The Auditor argued that there are
“inherent risks” associated with the heavy use of overtime:

“For example, a 2016 audit of police overtime in Seattle by that city’s auditor found
overtime errors and inefficiencies, including more than $160,000 in potential
duplicate payments to officers. Similarly, a February 2017 audit of fire department
overtime by the City of Sacramento Auditor found insufficient documentation
supporting overtime use, including a lack of sufficient internal controls that
increased risk. A June 2017 audit by the King County Auditor’s Office in
Washington state found a direct correlation between the number of hours of
overtime worked by King County sheriff officers and the likelihood of “negative
incidents” occurring the following week, including accidents, uses of force, ethics
violations, and professionalism complaints.”>®

The original impetus for B23-1002 and its successor legislation, explained in PR23-1024, the
accompanying emergency declaration resolution, was that “[o]n October 22, 2020, the Mayor

149 Office of the District of Columbia Auditor, District Overtime Tops $108 Million; Better Management and
Additional Staff Could Reduce Costs (May 22, 2018), http://dcauditor.org/wp-
content/uploads/2018/09/Overtime.Report.FINAL _.5.22.18.pdf.

150 d. at 1.

Bld. at 2.

152 1d. at 3.

153 1d. at 4.

154 1d. at 4-5.

155 1d. at 5.
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transmitted Reprogramming Request 23-0141 requesting to reprogram $43,000,000 of Fiscal Year
2020 funds to the Emergency Planning and Security Fund,” which would pay for MPD’s overtime
spending during the summer protests. The request reallocated funds from:

“[T]he Department of Health Care Finance, the Child and Family Services Agency,
and the Workforce Investment Fund that had been allocated for the modernization
of the Alliance Healthcare Program, funding the Grandparent Caregiver Program,
and funding many other critical District services that serve our most vulnerable
populations and that have seen cuts during these trying times.”

In response, the emergency legislation (and its successor emergency and temporary acts) required
that MPD submit a written report to the Council every two pay periods describing MPD’s overtime
spending. The Committee finds that the overtime spending reports provided by MPD have been
helpful tools for both the Council and the general public to better understand MPD’s overtime
spending. As the ODCA pointed out in its report, the use of overtime spending can presage deeper
issues or misconduct within the agency. And as the emergency declaration for B23-1002 notes,
exorbitant overtime spending costs may result in a loss of funding for other critical initiatives in
the District. Therefore, the Committee incorporates provisions of B23-1002 into the Committee
Print.

w. MPD Cadet Program Expansion

The Committee continues to value the Cadet Program as a pipeline from which to recruit
individuals with strong ties to the District. As noted by MPD Assistant Chief Morgan Kane in her
testimony before the Committee at its hearing on B24-0515, the “Law Enforcement Career
Opportunities for District Residents Expansion Amendment Act of 20217, “[m]any individuals
may not have graduated from a District of Columbia high school, as currently required, but may
have attended elementary, middle school, and some high school in the District.” The “young adults
have spent significant time attending school, working, attending a place of worship, engaging in
community service programs, and developing relationships throughout the District of Columbia,”
and may “benefit from the program and give back to District communities.” The Committee Print
therefore incorporates the provisions of B24-0515 on a permanent basis. The Print makes one
notable change to the bill as introduced, which is that it specifies that it restricts eligibility to
individuals who “have substantial ties to the District, such as currently or formerly residing,
attending school, or working in the District for a significant period of time.” This added language
helps ensure the Cadet Program remains focused on recruiting young adults who are familiar with
the District.

X. Public Release of Records Related to Misconduct and Discipline

District law declares “that all persons are entitled to full and complete information
regarding the affairs of government and the official acts of those who represent them as public
officials and employees.”*>® The law, therefore, grants any person the “right to inspect, and at his
or her discretion, to copy any public record of a public body,” subject to a few exemptions,
including in cases where the disclosure would “[c]onstitute an unwarranted invasion of personal

1% D.C. Official Code § 2-531.
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privacy.”™®" In her testimony on B23-0882, Niquelle Allen, Director of the District’s Office of
Open Government, noted that “MPD relies on the personal privacy exemption when it redacts
information concerning individual law enforcement officers.” Ahoefa Ananouko of ACLU-DC
echoed this concern, stating that “MPD often invokes the personal privacy exception to deny
access to public records and charge exorbitant fees to redact body-worn camera (BWC)
recordings.”

To address this issue, the Committee Print incorporates provisions from B24-0356 that
make clear that Freedom of Information Act (“FOIA”) personal privacy exemption does not allow
the categorical denial or redaction of disciplinary records of MPD, HAPD, or OIG. “Disciplinary
record” is a term broadly defined as “any record created in furtherance of a disciplinary
proceeding,” including the names of officers, the complaints or allegations against them, and the
transcript and disposition of any disciplinary proceeding. However, the Print grants responding
bodies the ability to redact specifically enumerated types of information when responding to
requests related to disciplinary records. The Print, for example, permits redacting information
related to “technical infractions” that do not involve interactions with members of the public (e.g.,
tardiness or improper dress), and redacting the officer’s medical history in cases where it is not a
material issue in the complaint or allegations of wrongdoing. The Print also clarifies that redactions
may be permitted regarding anyone’s personal contact information and social security number.
The Print also specifically allows the redaction of “records or information that preserves the
anonymity of whistleblowers, complainants, victims, and witnesses.” And finally, the Print
underscores that records may still be redacted for reasons other than personal privacy, as provided
for in D.C. Code 8 2-534, including that the records are “[i]nvestigatory records compiled for law-
enforcement purposes” that could interfere with ongoing investigations or “[e]ndanger the life or
physical safety of law-enforcement personnel.” 158

The Committee Print also incorporates the proposal in B24-0356 to create a publicly
accessible database containing records related to officer discipline. The database is set to launch
on December 31, 2024 and would include data related to allegations of sustained misconduct that
occurred as of the effective date of the Print or thereafter. The Committee notes that a public
database for employee records is not new or unique to law enforcement officers, nor to the District.
As explained by Karen M. Dale, Market President & CEO of AmeriHealth Caritas District of
Columbia, in her testimony before the Committee:

“Public accountability and transparency have long been standard in health care. For
example, DC Health maintains a list on its website of all disciplinary actions taken
against physicians licensed to practice medicine in the District. Additionally, DC
Health maintains a database of information about Health Professionals licensed to
practice in DC including their names, license number, license status and discipline
information from 1996 to the present. This information helps ensure that the highest
quality of care is provided to the residents of DC. Law enforcement in DC should
also embrace this level of disclosure to community members. While the information
gleaned and reported from disciplinary proceedings may not be flattering — and
indeed at times may be downright alarming — access to such records serves the

157 D.C. Official Code § 2-532(a).
158 D.C. Official Code § 2-534(a)(3).
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critical function of arming the public, press, academics and policymakers with the
data needed to develop evidence-based solutions.”

Similarly, the D.C. Bar maintains a database containing disciplinary decisions for members who
have violated the Rules of Professional Conduct — complete with names and a description of the
violation at issue. And Ms. Ananouko of ACLU-DC noted that the District “would not be the first
to establish a police misconduct database. Jurisdictions such as Massachusetts, Pennsylvania, and
Oregon have passed legislation expanding access to police records through some sort of public
database.” However, Gregg Pemberton, Chair of the D.C. Police Union, raised what he sees as a
difference between existing databases and the one proposed under B24-0356:

“The Act further requires the production of disciplinary records in which the
underlying allegations were completely unfounded or that result in the officer being
exonerated. Thus, officers against whom false or frivolous disciplinary allegations
were made will still be placed in the Act’s public database and wrongly identified
as an officer who has committed an act warranting discipline. This singles-out D.C.
Police Union members for disparate treatment compared to all other District
government employees and creates disclosure obligations that no other regulated
profession experiences. For example, attorneys practicing law in the District, with
whom the highest levels of trust and fiduciary obligations are imposed, do not have
disciplinary allegations made public by D.C. Bar Counsel unless and until the
attorney has been served with a petition instituting formal charges or the attorney
has agreed to be formally disciplined. Similarly, health care professionals in the
District of Columbia are investigated by the D.C. Health Regulation and Licensing
Administration (“HRLA”). Notably, the HLRA is permitted to resolve complaints
informally if there is no violation of the law or regulation or if the HLRA otherwise
deems such informal resolution appropriate. It is only when the HLRA takes formal
disciplinary action that the matter is publicly disclosed. In stark contrast, through
the Act, the Council is establishing a public database through which D.C. Police
Union members will be publicly listed by name in a disciplinary database, even for
completely meritless disciplinary matters that were not sustained.”

The Committee is persuaded by the distinction raised by Mr. Pemberton. In response, the
Committee balances the public’s readily available access to the database by limiting the contents
to sustained allegations of misconduct involving interactions with the public, the integrity of the
officer, or the commission of a crime.

The Committee acknowledges that the database and revised FOIA provisions together represent a
significant expansion of the public’s access to police records, and has tried to structure the two
provisions in a way that is complementary and not duplicative. The Committee’s intent is that the
public database serve as low-barrier entry point for quickly examining an officer’s record of
misconduct. The Committee does not limit its expansions to FOIA to sustained allegations of
misconduct. Instead, the restriction of the personal privacy exemption regarding disciplinary
records is intended to be a tool for gaining a more comprehensive understanding of complaints
issued against an officer — sustained or otherwise. Taken together, the creation of the database and
the limitation of the personal privacy exemption in FOIA will be a significant expansion of the
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public’s access to records of misconduct. OPC Director Tobin praised both components in his
testimony on B24-0356:

“The proposed legislation offers a significant step toward transparency with the
requirement for MPD to publish a database of the disciplinary history of each
officer. In addition, the Freedom of Information Act exemptions for officer’s
individual disciplinary records and complaints will also improve community trust
in the disciplinary process by eliminating the cloak of secrecy that has long shielded
the public’s understanding of police misconduct.”

y. Limitation to the Application of the Duncan Ordinance

The Committee takes this opportunity to also remove a barrier to information-sharing
regarding arrest records that may thwart crime reduction efforts in the District. 1 DCMR § 1004.1
(“Duncan Ordinance”) states that:

“Unexpurgated adult arrest records, as provided under D.C. Official Code § 5-
113.02, shall be released to law enforcement agents upon request, without cost and
without the authorization of the persons to whom those records relate and without
any other prerequisite, provided that the law enforcement agents represent that
those records are to be used for law enforcement purposes.”

However, there are concerns that that Duncan Ordinance prevents law enforcement officials from
sharing unexpurgated adult arrest records with other agencies focused on reducing gun violence.
For example, OAG and the Office of Neighborhood Safety and Engagement (“ONSE”) both
oversee violence intervention programs that attempt to interrupt cycles of violence stemming from
neighborhood or crew conflicts by negotiating ceasefires, conducting mediations, and hosting
conflict intervention sessions. Arrest records can be an important tool for determining those most
at-risk of engaging in, or experiencing, violent crime. The Criminal Justice Coordinating Council
(“CJCC”) and the Office of Gun Violence Prevention (“OGVP”) serve as forums in which District
and federal criminal justice and law enforcement agencies can collaborate to address gun violence.
And the Office of Victim Services and Justice Grants (“OVSJG”) disburses grants for hospital-
based violence intervention programs in area hospitals. The Committee Print therefore amends the
DCMR to makes clear that the Duncan Ordinance does not “prohibit the Metropolitan Police
Department from providing unexpurgated adult arrest records to employees or contractors working
to reduce gun violence, or serve individuals at high risk of being involved in gun violence” within
five District agencies focused on violence reduction efforts: the CJCC, OGVP, ONSE, OAG, and
OVSJG.

z. Deputy Auditor for Public Safety

Finally, the Print incorporates provisions from B24-0356 establishing the position of the
Deputy Auditor for Public Safety. The creation of a Deputy Auditor was the PRC’s “cornerstone
recommendation.” The PRC envisioned the Deputy Auditor as “an official with broad and
substantial authority, required to release findings, at least bi-annually, with respect to the quality
and timeliness of MPD and OPC investigations and the disciplinary process.” But where the PRC
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recommended, and where the bill as introduced included, several provisions describing the
authority and functions of the office, Auditor Kathy Patterson suggested a different approach. First,
she noted that “[b]ecause the Home Rule Act provisions are so robust, there are no additional
powers that the Deputy Auditor for Public Safety would need; that is, the position would derive its
ample authority from the power of the office as it exists today.” Similarly, Ms. Patterson explained
that “[b]ecause the Office of the D.C. Auditor has subpoena authority and has had that authority
since the office’s creation in the 1970s, it is not necessary for new legislation to restate an existing
authority. The Committee Print, accordingly, removes unnecessary descriptions of the Deputy
Auditor’s powers from the bill. The Committee finds that OCDCA, and through it the Deputy
Auditor, have ample authority under existing law to review, analyze, and make findings regarding
system-wide patterns and practices, including the use of force, searches, and seizures, as well as
internal decisions related to hiring, training, promotions, and internal investigations — and they
have already done so.

The Print also specifies two functions the Deputy Auditor should perform. First, the Print
requires that the Deputy Auditor “conduct periodic reviews of the complaint review process and
make recommendations” to the Mayor, Council, or designated agency principal. Second, the
Deputy Auditor must review certain information related to complaints of MPD, DCHAPD, and
OIG officers, including the demographics of the complainants and officers, in addition to any use
of force incidents and in-custody deaths. Allowing the Deputy Auditor to review OPC’s handling
of complaints will help reveal “the strengths and weaknesses of OPC’s internal case processing,
improving the quality and timeliness of OPC investigations, and increasing the public’s confidence
in OPC’s work.”

Ms. Patterson also argued for removing the requirement that the Deputy Auditor be an
attorney, as “there are other individuals who could perform well in this role without being
attorneys, including some who served on the Police Reform Commission.” The Committee agrees
and removes the requirement. The Committee also removes the requirement that the Auditor
consult a body of stakeholders when selecting the Deputy Auditor and that the Deputy Auditor
only be removed for cause. The creation of the position in the Committee Print will certainly
strengthen police oversight in the District, while respecting the ODCA’s independence and
inherent authority.

LEGISLATIVE HISTORY

June 4, 2020 B23-0771 is introduced by Councilmembers Nadeau, Grosso, Silverman,
Robert White, and Trayon White.

June 9, 2020 B23-0771 is referred to the Committee on the Judiciary and Public Safety.

June 12, 2020 Notice of Intent to Act on B23-0771 is published in the District of Columbia
Register.

July 31, 2020 B23-0882 is introduced by Councilmembers Allen, Bonds, Cheh, Gray,

Grosso, McDuffie, Nadeau, Pinto, Silverman, Todd, Robert White, Trayon
White, and Chairman Mendelson.
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August 14, 2020

August 28, 2020

September 22, 2020

October 15, 2020

February 22, 2021

February 25, 2021

March 2, 2021

March 2, 2021

March 5, 2021

April 19, 2021

April 20, 2021

April 23, 2021

May 20, 2021

May 20, 2021

May 28, 2021

Notice of Intent to Act on B23-0882 is published in the District of Columbia
Register.

Notice of Public Hearing on B23-0771 and B23-0882 is published in the
District of Columbia Register.

B23-0882 is referred to the Committee on the Judiciary and Public Safety.

Public Hearing on B23-0882 is held by the Committee on the Judiciary and
Public Safety.

B24-0094 is introduced by Councilmembers Robert White, Cheh, Lewis
George, Nadeau, Pinto, and Silverman.

B24-0112 is introduced by Councilmembers Lewis George, Allen, Bonds,
Henderson, McDuffie, Nadeau, Pinto, and Trayon White.

B24-0094 is referred to the Committee on the Judiciary and Public Safety.

B24-0112 is sequentially referred to the Committee on the Judiciary and
Public Safety and the Committee of the Whole.

Notice of Intent to Act on B24-0094 and B24-0112 is published in the
District of Columbia Register.

B24-0213 is introduced by Councilmembers Lewis George, Bonds, Cheh,
Nadeau, Robert White, and Trayon White.

B24-0213 is referred to the Committee on the Judiciary and Public Safety.
Notice of Intent to Act on B24-0213 and Notice of Public Hearing on B24-
0094, B24-0112, and B24-0213 are published in the District of Columbia
Register.

Public Hearing on B24-0094, B24-0112, and B24-0213 is held by the
Committee on the Judiciary and Public Safety.

B24-0254 is introduced by Councilmembers Henderson, Lewis George,
McDuffie, Pinto, and Robert White and co-sponsored by Committee
Chairperson Charles Allen.

Notice of Intent to Act on B24-0254 is published in the District of Columbia
Register.
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June 1, 2021

June 15, 2021

June 29, 2021

July 2, 2021

July 12, 2021

July 13, 2021

July 16, 2021

August 27, 2021

October 21, 2021

November 17, 2021

December 3, 2021

December 7, 2021

February 11, 2022

March 14, 2022

November 30, 2022

B24-0254 is sequentially referred to the Committee on the Judiciary and
Public Safety and the Committee of the Whole.

B24-0320 is introduced by Councilmembers Allen, Bonds, Cheh, Gray,
Henderson, Lewis George, McDuffie, Nadeau, Pinto, Silverman, Robert
White, and Trayon White and Chairman Mendelson.

B24-0320 is referred to the Committee on Judiciary and Public Safety.

Notice of Intent to Act on B24-0320 is published in the District of Columbia
Register.

B24-0356 is introduced by Chairman Mendelson.

B24-0356 is sequentially referred to the Committee on the Judiciary and
Public Safety and the Committee of the Whole.

Notice of Intent to Act on B24-0356 is published in the District of Columbia
Register.

Notice of Public Hearing on B24-0254 and B24-0356 is published in the
District of Columbia Register.

Public Hearing on B24-0254 and B24-0356 is held by the Committee on the
Judiciary and Public Safety.

B24-0515 is introduced by Chairman Mendelson at the request of the
Mayor.

Notice of Intent to Act on B24-0515 Published in the District of Columbia
Register

B24-0515 is referred to the Committee on Judiciary and Public Safety.

Notice of Public Hearing on B24-0515 is published in the District of
Columbia Register.

Public Hearing on B24-0515 is held by the Committee on the Judiciary and
Public Safety.

Consideration and vote on B24-0320 by the Committee on the Judiciary
and Public Safety.
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POSITION OF THE EXECUTIVE

B23-0771 and B23-0882

The Committee on the Judiciary and Public Safety received testimony on behalf of the
Executive at its October 15, 2020 public hearing on B23-0771, the “Internationally Banned
Chemical Weapon Prohibition Amendment Act of 2020, and B23-0882, the “Comprehensive
Policing and Justice Reform Amendment Act of 2020”, from Peter Newsham, then-Chief of Police
of the Metropolitan Police Department, and Dr. Roger A. Mitchell, Jr., then-Interim Deputy Mayor
for Public Safety and Justice. The Chief’s and Deputy Mayor’s testimonies are summarized below:

Peter Newsham — Chief of Police, Metropolitan Police Department (“MPD”)

Chief Newsham began his testimony by discussing efforts by MPD to improve
transparency and accountability to the public. Nineteen years ago, MPD entered into a
memorandum of agreement on the use of force with the Department of Justice. He believes that
when “those reforms were adopted, MPD became a national model for use of force policies and
practices.” He also noted that the “Department continued major reform efforts thanks to the
leadership of and legislation enacted by the Council in 2004, when MPD revised its practices for
First Amendment assemblies, and became a national leader is supporting peaceful
demonstrations.” He continued to discuss reforms made by MPD through the present day. He
believes that B23-0882 “will further this in areas such as improved communication about consent
searches and the expanded Use of Force Review Board.”

He did however express concern about “the new prohibition on officers being able to view
body-worn camera . . . footage before writing routine reports.” Before the emergency legislation,
“officers could review their BWC video before writing reports for any incident except a police-
involved shooting.” He noted that the practice of allowing officers to review their BWC footage
“has the support of the national and independent Police Executive Research Forum” (“PERF”). He
provided some of the key rationales PERF has articulated to justify the practice, including that it
“will help officers remember the incident more clearly, which leads to more accurate
documentation of events.” PERF has also suggested that “[r]eal-time recording of the event is
considered the best evidence because “[r]esearch into eyewitness testimony demonstrates that
stressful situations with many distractions are difficult even for trained observers to recall
correctly.” Finally, “[i]f a jury or administrative review body sees that the report says one thing
and the video indicates another, this can create inconsistencies in the evidence that might damage
a case or unfairly undermine the officer’s credibility.” He encouraged the Council to modify this
provision.

Dr. Roger Mitchell, Jr. — Deputy Mayor for Public Safety and Justice

Deputy Mayor Mitchell testified on behalf of the Executive, which is generally supportive
of the bills. He specifically expressed support for provisions banning the use of neck restraints,
which is consistent with longstanding MPD policy. He also supported the expansion of MPD’s
Use of Force Review Board to include community members, as well as the addition of topics,
including white supremacy, in MPD’s continuing education program.
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Deputy Mayor Mitchell did flag several provisions that the Executive would like to see the
Council modify. Specifically, he requested flexibility on the timeline for releasing MPD body-
worn camera footage, as five days may not be enough time to take the additional actions required
under the bill, including notifying the family of the footage’s impending release or securing their
consent in a trauma-informed way. The Executive also disagrees with the proposal to prohibit
officers from reviewing their body-worn camera footage in initial report writing. The Executive
also encouraged the Council to amend the provision that would remove MPD’s representative from
the Police Complaints Board. Instead, he believes the MPD representative should become a non-
voting member of the Board, as the representative can speak to MPD policy and practice.

B24-0094, B24-0112, and B24-0213

The Committee on the Judiciary and Public Safety and the Committee of the Whole
received testimony on behalf of the Executive at their May 20, 2021 joint public hearing on B24-
0094, the “Bias in Threat Assessments Evaluation Amendment Act of 20217, B24-0112, the
“White Supremacy in Policing Prevention Act of 20217, and B24-0213, the “Law Enforcement
Vehicular Pursuit Reform Act of 20217, from Chris Geldart, then-Deputy Mayor for Public Safety
and Justice. Deputy Mayor Geldart’s testimony is summarized below:

Chris Geldart — Deputy Mayor for Public Safety and Justice

Deputy Mayor Geldart testified in support for some of the provisions in the bills and raised
considerations for the Committees on others. In expressing support for the intent of B24-0094, he
argued that due to “ill-informed media coverage,” contrasts have been drawn between Black Lives
Matter protests and the events of January 6, 2021, which “paints all the events and the many
responding law enforcement agencies with too broad a brush.” Deputy Mayor Geldart asserted that
MPD handled the nearly 4,200 First Amendment assemblies over the past four years “safely and
peacefully for all those involved.” Emphasizing that MPD has no operational or tactical authority
to protect U.S. Capitol grounds, he posited that MPD took the necessary and appropriate steps to
focus on “the possibility of violence on city streets” and allowed federal law enforcement partners
like the U.S. Secret Service, United States Park Police, and U.S. Capitol Police to facilitate
responses on federal property. He reiterated his view that “neither this past year [2021] nor prior
history indicates disparate preparations for First Amendment assemblies” by MPD. Furthermore,
he argued that the bill will “unnecessarily divert scarce public safety resources away from the
critical work of MPD.”

Deputy Mayor Geldart spoke to B24-0112, saying that MPD had already engaged an
independent organization, the Police Executive Research Forum (“PERF”), to “conduct a yearlong
organizational health assessment to review MPD’s policies and practices” across a range of
functional, operational, tactical and training areas. He suggested that the PERF review would
include a “specific focus on extremism, hate speech, and white supremacy,” and asserted that “it
IS premature and unnecessary to legislate this process at this time.” He argued that the bill fails to
address how to balance the First Amendment interest sof officers with how best to review and
assess social media and other activity with domestic hate groups or white supremacy groups that
are not even identified by the U.S. government.
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Lastly, Deputy Mayor Geldart argued that B24-0213 “would hinder public safety goals.”
In positing this view, he pointed to elements of the bill that he claimed while already mirroring
current MPD policy, fall short. First, he argued that an “outright ban on discharging a firearm at
or from a moving vehicle is too restrictive.” In citing current policy, he noted this ban currently
exists but allows for circumstances where officers must fire their weapon to prevent a ramming
attack like the one that killed Heather Heyer in Charlottesville, Virginia, during an anti-hate
demonstration. He went on to say this exception is imperative because it allows officers to act in
extreme instances where imminent public harm is threatened and “officer[s] may have no other
tool at their disposal than their gun to stop the violent attack.” He pointed out other “flaws” in the
bill’s prohibitions and urged the Committee not to move forward with this bill, but rather consider
MPD’s current policy, which he asserted is “already very restrictive.”

B24-0254 and B24-0356

The Committee on the Judiciary and Public Safety received testimony on behalf of the
Executive at its October 21, 2021 public hearing on B24-0254, the “School Police Incident
Oversight and Accountability Amendment Act of 20217, and B24-0356, the “Strengthening
Oversight and Accountability of Police Amendment Act of 20217, from Robert J. Contee, III,
Chief of Police of the Metropolitan Police Department. Chief Contee’s testimony is summarized
below:

Robert J. Contee 111 — Chief of Police, Metropolitan Police Department

Chief Contee testified that B24-0356 would “bog the Department down in endless bureau-
cracy that will prevent the agency from effectively and efficiently serving the city” and “does not
protect the privacy interests of everyone who is victimized by crime or chooses to work with the
Department.” Regarding the bill’s proposed creation of a database maintaining officers’ personnel
records, the Chief noted that “[n]o other public employees are subject to this level of scrutiny.” He
distinguished lower-level employees working at MPD who should be afforded personal privacy
from higher ranking public officials who are appropriately subjected to public protests. He stated
that if the goal is to provide the public with information about misconduct by government employ-
ees, then the database should apply to all District government employees. The Chief also argued
that the bill violates the privacy of complainants, victims, and civilian witnesses by allowing their
personal information to be published. Beyond the harm to these individuals’ sense of privacy, the
bill “may have a chilling effect on individuals coming forward to complain or cooperate.”

The Chief next criticized provisions in the bill allowing the Office of Police Complaints
(“OPC”) to conduct administrative investigations while the criminal investigation into the same
incident is ongoing, believing the provision “not only potentially violates the individual’s rights,
but it also jeopardizes the government’s ability to sustain outcomes in either the criminal or ad-
ministrative matter” due to “inconsistencies in parallel investigations or findings.”

The Chief also took issue with the proposed expansion of the Police Complaints Board

(“PCB”), noting that the bill “provides for no other qualifications for this group, such as legal,
labor, or law enforcement experience or expertise” even though “they are expected to review and
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advise on serious uses of force, in-custody deaths, discipline, and almost all police policy and
training.” Given the approximately 50 non-administrative policies and 100 trainings the PCB
would be required to review, he argued that MPD would need additional staff to support the PCB’s
work. Additionally, subjecting MPD’s policies to a 45-day review before they take effect jeopard-
izes MPD’s ability to quickly adjust to public safety needs. The Chief argued that MPD’s team of
professionals is better suited to developing MPD policies, compared with a part-time PCB

Regarding the proposal that OPC have “unfettered access” to MPD’s records and infor-
mation, the Chief argued that the bill does not provide adequate safeguards to ensure that this
access is not misused, and he cited a case in which an OPC employee had allegedly watched body-
worn camera footage without adequate justification.

Chief Contee closed with comments on B24-0254. He stated that he would like to work
with the Committee to form more specific language to ensure that disclosures under the law would
not potentially allow the public to identify an arrested youth. He noted reasons for why identifying
school-related law enforcement interactions is “not simply a matter of pulling incidents at school
addresses.” He also encouraged to the Council to reconsider whether officers need to ask about a
student’s disabilities.

B24-0515

The Committee received testimony at its March 14, 2022 public hearing on B24-0515, the
“Law Enforcement Career Opportunities for District Residents Expansion Amendment Act of
20217, from Morgan Kane, Assistant Chief, Technical and Analytical Services Bureau of the
Metropolitan Police Department. Chief Kane’s testimony is summarized below:

Morgan Kane — Assistant Chief, Technical and Analytical Services Bureau, Metropolitan Police
Department

Chief Kane testified in support of B24-0515. She began her testimony by focusing on the
value the bill will bring to young residents who participate in MPD’s Cadet Program, for the com-
munity, and for MPD. She noted that MPD’s Cadet Program is where young Washingtonians, ages
17- to 24-years-old, can join MPD and serve part-time as uniformed, civilian employees. Members
of the Cadet Corps earn a salary and learn about policing and MPD, while taking college courses,
and earn up to 60 tuition-free credits at the University of the District of Columbia Community
College. Cadets spend part of their time working specific job assignments for MPD while also
working toward a college degree. Cadets can convert to career police status upon successful com-
pletion of college credits and acceptance into MPD’s Recruit Officer Training Program.

Chief Kane stated that MPD’s Cadet Program provides young Washingtonians with access
to employment opportunities, secondary education, and a career in public service. She testified
that the Cadet Program has become a key strategy for building and maintaining a strong pipeline
of officers. She noted that in Fiscal Year 2021, MPD was able to hire the first full recruit class
composed entirely of graduates from the Cadet Program. She said that the Cadet Program is a win-
win opportunity for the District and MPD. She emphasized that the Program has the added benefit
of promoting jobs and educational opportunities for historically underserved populations, noting
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that all of the current cadets are Black or Hispanic. She also said the Program represents an im-
portant opportunity to recruit more women into law enforcement, with females currently repre-
senting about 47 percent of the Cadet Corps. She noted that the Cadet Program has grown from
fewer than 20 cadets in 2015 to 150 funded positions in the Fiscal Year 2022 budget.

Chief Kane opined that the bill would create opportunities for other young District resi-
dents. Under current law, the Cadet Program is open to senior year high school students and young
adults under 25 years of age residing in the District who are graduates of high schools in the Dis-
trict. She testified that the bill would remove the requirement that participants have graduated from
a District high school. She reasoned that many individuals may not have graduated from a District
high school, as currently required, but may have attended elementary, middle school, and some
high school in the District. These individuals may have, in fact, spent more time in the District
than someone who graduated from a District high school. She also reasoned that many of these
young adults have spent significant time attending school, working, attending a place of worship,
engaging in community service programs, and developing relationships throughout the District.
She testified that these individuals can benefit from the Cadet Program and give back to the Dis-
trict.

Chief Kane testified that while the bill expands opportunities for more young adults, MPD
will still give preference to District high school graduates who apply for the Cadet Program. How-
ever, she noted that qualified candidates who are young adults living in and connected to the Dis-
trict will not be automatically disqualified because they did not graduate from a District high
school. She stated that as of March 2022, there were 95 cadets in the recruiting pipeline.

In response to questioning by Chairperson Allen about the intent of the legislation, Chief Kane
said that the intent is to capture young Washingtonians who have a significant connection to the
District but who may have graduated from a high school in Maryland or Virginia. Chairperson
Allen asked whether removing the District graduation high school requirement would allow an
individual who graduated in Alaska and who has very little connection to the District to qualify
for the Cadet Program. Chief Kane responded by saying that the intent of the legislation is not to
allow an individual in such circumstances to qualify for the Cadet Program.

ADVISORY NEIGHBORHOOD COMMISSION COMMENTS

The Committee received the following testimony or comments from Advisory
Neighborhood Commissions:

B23-0771 and B23-0882

Salim Adofo — Commissioner, ANC 8CO07

Commissioner Adofo testified about the historical origins of policing and its link with the
preservation of slavery in the American South. He proposed ways to strengthen Miranda warnings
for minors, including the opportunity to confer with an attorney before making statements. He
criticized MPD’s use of jump out tactics, describing it as “[t]he most callous example of stop-and-
frisk in the District.” He asked that the Council disband existing paramilitary units within MPD

54



and require that all officers work in full uniform and marked police cars unless involved in a
targeted undercover operation. He also recommended prohibiting officers from demanding to see
a person’s waistband without probable cause, to suppress all evidence seized as a result of stop-
and-frisk practices, and to disallow certain factors from being used to determine probable cause,
including presence in a high-crime neighborhood. Turning to the topic of special police officers,
Commissioner Adofo recommended that the Council disarm special police officers, increase the
training required to become a special police officer, and prohibit special police officers from
pursuing individuals beyond property boundaries. He also urged the Council to pass legislation
reforming special police officer laws.

B24-0094, B24-0112, and B24-0213

Trupti Patel — Commissioner, ANC 2A03

Commissioner Patel testified in support of the legislation, noting her allyship with the Af-
rican American community as the District’s first Indian American Commissioner. She commented
on the racist beginnings and legacy of policing in the United States and how law enforcement in
our country has only perpetuated a cycle of systemic racism that continues to disadvantage vul-
nerable communities. Focusing on the criminalization of poverty, Commissioner Patel noted the
need to shift the focus from overreliance on police and focus on providing community-based so-
lutions. As a person of color, she referenced her own negative and potentially grave encounter with
police, which was so egregious, it prompted her to contact the Chief of Police personally. Com-
missioner Patel expressed support for the legislation and urged swift action to change what polic-
ing means in the District.

Robin Nunn — Commissioner, ANC 2B03

Commissioner Nunn testified in favor of the Police Reform Commission’s recommenda-
tions. She noted that ANC 2B passed a resolution broadly supporting public safety reforms, and
she spoke to the misuse of government resources around responses to mental and behavioral health
crises, school policing, and traffic enforcement by MPD. She urged reinvestment of funding to
support community-led efforts to address many of these issues.

Mo Pasternak — Commissioner, ANC 2B04

Commissioner Pasternak testified in broad support of the Police Reform Commission’s
recommendations. Specifically, he addressed the shift of responsibilities for traffic enforcement
from MPD to the District Department of Transportation, emphasizing this as an example of how
police shouldn’t be the default for all instances of making communities safer. He spoke to the
impetus for many of these reforms, arguing that systemic racism and bias have long perpetuated a
system that disproportionately impacts Black and brown residents. Commissioner Pasternak urged
action to adopt the Police Reform Commission’s recommendations and use the budget to reflect
the seriousness of the priorities outlined in those recommendations.

Alexandra Bailey — Commissioner, ANC 2F08
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Commissioner Bailey testified in support of the Police Reform Commission’s recommen-
dations. She spoke about the need for reforms and necessary action to make the change required
to transform the system. She asserted that absent change, we effectively ask residents of color to
live in violence every day because of police violence and misconduct.

Chuck Elkins — Commissioner, ANC 3D01

Commissioner ElKins testified in support of the legislation on behalf of ANC 3D. Namely,
he suggested that the District transform its mental health crisis response, diverting responsibility
away from MPD to trained mental health professionals with experience intervening in crises. He
argued that numerous organizations specializing in mental health care agree on this issue but are
not ready to assume this responsibility because of underfunding and understaffing, which he urged
action to address, including continuing pilot experiment programs to explore these response units
and devoting more resources to social services. Additionally, he agreed with transferring traffic
violation enforcement in instances where public safety is not imminently threatened from MPD to
the District Department of Transportation. He suggested that the District should develop a way to
enforce traffic laws without needing to physically stop a vehicle, like photographing or videoing
the violation and sending a notice of the violation, as is currently done for parking tickets, while
allowing time for an infraction (like a broken taillight) to be remedied so a notice can be vacated.

Zach Israel — Commissioner, ANC 4D04

Commissioner Israel testified in support of the legislation, focusing on provisions prohib-
iting vehicular pursuits by MPD officers with a few exceptions. Citing the death of Karon Hylton-
Brown following a vehicular pursuit by MPD in October 2020, he urged support for the Police
Reform Commission’s recommendations transferring authority from MPD enforcing traffic viola-
tions that do not threaten public safety to the District Department of Transportation.

Robert Brannum — Commissioner, ANC 5E08

Commissioner Brannum testified in broad support of the Police Reform Commission’s rec-
ommendations and B24-0112. He spoke powerfully about the need to eradicate bigotry, racism,
and white supremacy from MPD and throughout government and society. He urged that the Dis-
trict recognize white supremacists in law enforcement to ensure all residents can feel protected
and look to other government areas to ensure residents are not discriminated against.

B24-0254 and B24-0356

The Committee did not receive testimony or comments from Advisory Neighborhood
Commissions.

B24-0515

The Committee did not receive testimony or comments from Advisory Neighborhood
Commissions.
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WITNESS LIST AND HEARING RECORD

B23-0771 and B23-0882

On Thursday, October 15, 2020, the Committee on the Judiciary and Public Safety held a
public hearing on B23-0771, the “Internationally Banned Chemical Weapon Prohibition
Amendment Act of 20207, and B23-0882, the “Comprehensive Policing and Justice Reform
Amendment Act of 2020”. A video recording of the public hearing can be viewed at
https://entertainment.dc.gov/page/demand-2020-a. The following witnesses testified at the hearing
or submitted statements to the Committee outside of the hearing:

Public Witnesses

Monica Hopkins — Executive Director, American Civil Liberties Union of the District of
Columbia

Ms. Hopkins focused on three key areas of reform. She first discussed placing limitations
on existing police powers that regularly violate residents’ rights. She recommended banning the
use of Terry stops, no-knock warrants, “jump outs,” and any restraint that could cause asphyxiation
or death (e.g., placing a knee on an individual’s back). She also argued for including a standard
for the use of non-deadly force to accompany the bill’s standard for the use of deadly force.
Additionally, she recommended that the Council ban District law enforcement from using military
weapons and harmful surveillance tools.

Ms. Hopkins next discussed ways the Council can strengthen transparency, oversight, and
accountability measures to ensure proper implementation of police reforms. She requested that the
Council improve access to body-worn camera footage and public records. She specifically asked
that the Council require the disclosure of body-worn camera footage for all officers on the scene
of an officer-involved death or serious use of force. She also argued for reassigning the
responsibility of disciplining officers to an entity other than MPD. She proposed language that
would strengthen the bill’s limitations on the use of consent searches, including an outright ban on
conducting consent searches of youth. She also asked the Council to end qualified immunity and
qualified privilege and, relatedly, create a private cause of action for violations of the First
Amendment Assemblies Act.

Finally, to decenter policing, she recommended removing police officers from schools,
limiting the role of police in traffic enforcement, and creating a non-police response to crises. She
also asked that the Council expand violence intervention programming and revise the District’s
criminal code to decriminalize minor offenses.

Ruth Lindberg — Manager, Health Impact Project, Pew Charitable Trusts
Ms. Lindberg provided the Committee with a “health note” for B23-0882. A health note
“is a brief, objective, and nonpartisan summary of how proposed legislation could affect health.”

She noted that people of color suffer from an increased risk of being killed by police compared to
their white counterparts. She noted that 90% of all uses of force by MPD officers in 2018 involved
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a Black subject. She also explained that MPD’s use of chemical and projectile weapons can lead
to significant injuries and even death, and that B23-0882’s provisions limiting the use of projectiles
or chemical irritants can reduce the risk of those negative health outcomes. Finally, she explained
that adopting strict policies on the use of force “tends to reduce police officers’ use of physical
coercion.” Such policies could help prevent physical confrontations between officers and
community members and, therefore, decrease the risk of injury.

Premal Dharia — Public Witness

Ms. Dharia’s testimony was based on her experiences as a public defender and civil rights
attorney. She urged the Council to pass B23-0882, which includes “common-sense” criminal
justice reforms. She highlighted the bill’s expansion of the right to a jury trial, establishing use of
force standards, and banning the use of surveillance tools. While she is supportive of the provision
that makes discipline non-negotiable during collective bargaining, she is skeptical about leaving
discipline in MPD’s discretion.

Thomas Susman — President, D.C. Open Government Coalition

Mr. Susman testified in support of the provisions in B23-0882 that require the Mayor to
release body-worn camera footage of an officer-involved involved death or serious use of force
within five business days after the incident. He recommended that the Committee expand this
provision to require the release of body-worn camera footage for every officer on scene. He argued
against provisions in the bill that would amount to a “victim’s veto,” stating that the public’s
interest in viewing body-worn camera footage is not diminished because a bereaved family has
watched the footage. He also asked that the Committee define the kinds of personal privacy
interests that would warrant redactions and include cost-reduction provisions to limit the fees for
obtaining body-worn camera footage.

Mana Azarmi — Policy Counsel, Center for Democracy and Technology

Ms. Azarmi expressed support for legislation that would limit MPD’s use of surveillance
technologies. She decried MPD’s use of facial recognition technology and expressed concern that
nothing requires MPD to seek Council approval before acquiring surveillance or predicting
policing technology. She encouraged the Council to adopt model legislation proposed by the
Community Oversight of Surveillance Coalition. This legislation would allow meaningful public
input before government agencies acquire surveillance technology, improving community trust
and transparency.

Grayson Clary — Stanton National Security Fellow, Reporters’ Committee for Freedom of
the Press

Mr. Clary noted that the right to document government activity is protected by the First
Amendment. He argued that the indiscriminate use of riot-control tactics and the excessive use of
force undermine individuals’ ability to exercise that right safely. He recounted specific cases where
police attacked clearly identified journalists in the District. He explained that while the emergency
legislation that formed the basis for B23-0082 restricted the use of chemical irritants and less-than-
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lethal munitions at First Amendment assemblies, MPD “appears to interpret that language to
permit their use during a protected assembly so long as the officers’ specific intent is not to
disperse protected activity.” That interpretation fails to provide reporters and protesters with the
protection the Council intended. He argued that the Council should make clear that the use of
chemical irritants or less-than-lethal munitions is prohibited when the effect — not the intent —
would be to disperse those engaged in protected activity.

Jonathan Blanks -- Visiting Fellow in Criminal Justice, Foundation for Research on Equal
Opportunity

Mr. Blanks noted that while he believes MPD to be “among the most professional and least
corrupt major city police departments” in the country, the “state of American policing is in terrible
shape.” He believes that the reforms in B23-0882 would make the District safer and improve the
accountability and transparency of MPD. He noted that even non-violent police encounters can
weaken community trust in policing. He explained how specialized units’ aggressive tactics
undermine the police’s legitimacy and, when held to be unconstitutional, compromise
prosecutions. He echoed demands that the legislation be amended to completely ban — not just
limit — the use of consent searches. He also recommended that officers in the Narcotics and Special
Investigations Division be reassigned to patrol “hot spots” in the District rather than engage in
dragnet policing tactics.

Akhi Johnson — Deputy Director, Vera Institute of Justice

Mr. Johnson noted the racial disparities in the District’s criminal justice System. He
encouraged the Council to prohibit pretextual stops, “where someone is detained for a minor
infraction while police seek evidence of a more serious crime.” He recounted a study that found
that Black and Latinx drivers are more likely to be stopped and searched despite not being more
likely to carry contraband. He believes police should focus on motor vehicle and traffic offenses
that impact public safety — such as driving under the influence — instead of technical offenses such
as window tint violations. He submitted proposed legislation to the Committee that would ban the
use of pretextual stops.

Yvette Alexander — Public Policy Chair, Metropolitan Washington D.C. Chapter, Coalition
of 100 Black Women

Ms. Alexander testified in support of B23-0882. She believes it is a significant step in
reforming policing in the District. Her organization focuses on ensuring that Black women and
girls are treated fairly by the District’s criminal justice system. She recounted issues regarding the
overpolicing of Black girls in schools. She expressed support for new provisions that would ban
the use of no-knock warrants. She also recommended reallocating portions of MPD’s budget to
rebuild communities, though she does not support complete abolition of MPD. She proposed
expanding the membership of the Police Reform Commission to include more organizations
representing Black people beyond Black Lives Matter.

James Berry — Chair, MPD Citizens’ Advisory Council
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Mr. Berry testified in support of the general intent of establishing more equitable policing
in the District. He praised police officers for being dedicated public servants and noted the
difficulties police officers face, especially during the public health emergency. He urged the
Council to collaborate with MPD, the Mayor, and the community to craft legislation that rebuild
trust between MPD and the public while improving public safety in the District.

Robert Pittman — Chair, 1% District Police Citizens’ Advisory Council

Mr. Pittman acknowledged that some members of MPD fail to live up to the community’s
expectations and the harm that can result from negative police encounters. However, Mr. Pittman
also stressed the need for public safety in the District and believes police officers are instrumental
in promoting public safety. He expressed support for allowing school resource officers to remain
in schools. He also opposed the proposed legislation’s repeal of the District’s anti-mask law, noting
several court cases in which such laws have been upheld.

Brenda Lee Richardson — Public Witness

Ms. Richardson emphasized that for B23-0882 to be successful, it must be a collaborative
process between MPD and members of the community. She stressed the importance of hosting
events where police officers and community members can interact with one another in positive
ways. She noted that the trauma and exhaustion that can result from living in a marginalized
community. In her experience, police have been guardians that have kept her safe. She is anxious
about how a potential reduction in the police force would negatively impact public safety in her
community.

Georgine Wallace — Community Facilitator, PSA 103/105

Ms. Wallace recommended amending B23-0882 to avoid banning outright the use of
chemical irritants at a First Amendment assembly, as it limits the non-lethal tools available to
police. Instead, she suggested reassigning the responsibility of deploying canisters to a higher-
ranking member of MPD. She also expressed concern regarding provisions in the bill that would
prevent officers from reviewing body-worn camera footage prior to drafting their initial report.
She believes this will result in less accurate reporting and may undermine prosecutions. She
praised the bill for expanding the Police Complaints Board’s (“PCB”) membership to include
representatives from each Ward of the District, but she suggested maintaining at least one
representative from MPD on the PCB, even if in a non-voting capacity. She also encouraged the
Police Reform Commission to become more familiar with existing MPD policies. She suggested
having commissioners go on a ride-along or a tour of the Police Academy.

Gregg Pemberton — Chair, D.C. Police Union

Mr. Pemberton noted that of MPD’s more than 3,600 sworn officers, 66% are minorities.
While he supports discussions around police reform, he believes the Council’s actions are driven
by anecdote, not empirical data and research. If approved, he believes B23-0882 will result in
increased crime and decreased hiring and retention of officers. He expressed opposition to the
bill’s provision that would remove disciplinary matters as an issue that can be negotiated during
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the bargaining process. He also objected to the bill’s proposal to require the release of the names
and body-worn camera footage of officers involved in a death or serious use of force. He opposes
prohibiting officers from reviewing their body-worn camera footage prior to writing their initial
report. Finally, he opposes the proposed extension of the timeline for taking corrective action
against an officer from 90 to 180 days, noting the legislative history of the current 90-day limit.

Patrick Burke — Executive Director, D.C. Police Foundation

Mr. Burke criticized the legislation for not including MPD members on the Police Reform
Commission and for removing an MPD representative from the PCB. He recommended including
at least one non-voting member on the PCB. Finally, Mr. Burke also took issue with restrictions
on deploying officers in riot gear.

Mara Verheyden-Hilliard — Executive Director, Partnership for Civil Justice Fund

Ms. Hilliard’s organization has represented protesters, journalists, passers-by, and legal
observers that have been subjected to arrests and uses of force while exercising, or being near
others exercising, their constitutional rights. She supports B23-0882 and B23-0771’s restrictions
on the acquisition and use of military weapons. She urged the Council to impose greater oversight
over MPD’s acquisition of surveillance technology by requiring review by the public and Council.
She also supports the bill’s prohibition on the use of chemical irritants, noting that many less-than-
lethal munitions are indiscriminate in effect and violate the First and Fourth Amendments when
used in the context of mass assemblies. She urged the Council to more broadly ban the use of all
weapons of indiscriminate nature, including stinger grenades and other projectile weapons. She
asked that the Council create an independent review body that determines if the release of body-
worn camera footage or other public information is justified, arguing that MPD, the Mayor, and
OAG have conflicts in disclosing this information. She endorsed provisions in B23-0883 creating
procedural safeguards on the use of consent searches. To strengthen police accountability in the
wake of misconduct, she proposed creating an independent civilian review body responsible for
disciplining officers. Finally, she urged the Council to end qualified immunity and create a private
right of action for constitutional violations.

Nick Robinson — Legal Advisor, International Center for Not-for-Profit Law

Mr. Robinson urged the Council to adopt more robust restrictions on the use of less lethal
weapons than contained in B23-0882 as introduced. He argued that MPD could avoid the proposed
prohibitions on the use of less lethal munitions by declaring an assembly unlawful and then using
those munitions against protesters. Instead, he suggested that the Council issue a blanket ban on
using the most dangerous forms of less lethal munitions — such as kinetic impact projectile
weapons — as a form of crowd control. For the munitions that are not subject to this blanket ban,
Mr. Robinson argued for the need for very specific conditions under which they can be used (e.g.,
preventing actual physical violence). He also argued for more public reporting in cases when these
weapons are used, including why de-escalation strategies were not effective. If these restrictions
are violated, the officer should be disciplined, and those injured by the offense should be able to
receive compensation. Finally, Mr. Robinson supports the proposed repeal of the District’s anti-
face mask law.
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Patrice Sulton — Executive Director, D.C. Justice Lab

Ms. Sulton urged the Council to pass the bill swiftly. She also discussed resources her
organization has developed regarding additional policing and criminal justice reforms.

Beverly Smith — Volunteer, D.C. Justice Lab

While Ms. Smith supported the restrictions placed on the use of force in B23-0882 as
introduced, she argued that the bill is not comprehensive enough. She recounted the incident where
her son, Alonzo Smith, was killed after a special police officer held his knee against Mr. Smith’s
back for a prolonged period. She shared cases across the country where individuals were killed
due to the use of restraints that the legislation does not ban. She urged the Council to restrict special
police officers from carrying firearms, to increase the training requirements for special police
officers, to pass the Special Police Officer Modernization Amendment Act of 2020, and to prohibit
special police officers from pursuing suspects beyond the boundaries of the properties to which
the special police officer is assigned.

Virginia Spatz — Volunteer, D.C. Justice Lab

Ms. Spatz testified about the disparate treatment community members receive from police
based on their race, ethnicity, and where they reside in the District. For example, she noted that
First District residents, who are predominately white, were treated as clients. In contrast, Fifth
District residents, who are predominately Black, were treated as inevitable victims of crime or
potential criminals. She also recounted an experience where a neighbor called police on a Black
guest she was hosting. Based on these experiences, she believes that “effective police reform must
address structural inequities across neighborhoods and demographics.” Additionally, she urged the
Council to ban jump-outs, limit the use of search warrants, require age-appropriate Miranda
warnings for youth, and eliminate consent searches. She also supports prohibiting the use of
military training, tactics, and surveillance tools. Finally, she recommended disarming special
police and creating a more robust system for resolving civilian complaints against special police
officers.

Diontre Davis — Volunteer, D.C. Justice Lab

Mr. Davis criticized MPD’s continued use of jump-out tactics, where officers “drive
around in unmarked cars, without their uniforms, and ‘jump out’ on African American citizens,
telling them to show their waistbands.” He stated that these tactics are most often employed by the
Gun Recovery Unit and primarily take place in Wards 7 and 8. He supports the Council’s attempts
to prohibit jump-outs, but he noted that MPD still uses the tactic. Mr. Davis also encouraged the
Council to adopt a complete ban on consent searches unless the subject first has an opportunity to
speak with a lawyer. He argued that Black subjects may fear retaliation for seeming uncooperative
if they fail to consent to a search. A more complete ban on consent searches would ensure that
consent is given knowingly, intelligently, and voluntarily.

Sabrin Quadi — Volunteer, D.C. Justice Lab
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Ms. Quadi testified criticized the use of “no-knock” search warrants, and she recommended
a total ban on the practice. She recommended that the Council adopt a more robust probable cause
standard for requesting search warrants and completely eliminate the use of search warrants in
cases of suspected drug activity. She also recommended a ban on officers, absent a warrant,
handcuffing, pointing guns at, or conducting bodily searches of individuals. Finally, she
recommended that the Council compensate victims for property damage and unnecessary violence
caused by MPD.

Jordan Crunkleton — Volunteer, D.C. Justice Lab

Ms. Crunkleton encouraged the Council to pass B23-0882. She recounted the murder of
George Floyd and the movement against institutionalized racism in policing that his death ignited
nationwide. She believes the ban on neck restraints and the restrictions on the use of deadly force
will prevent unnecessary deaths. She spoke at length against MPD’s use of jump-outs and
recounted statistics revealing how police interactions disproportionately affect people of color.

Emily Friedman — Volunteer, D.C. Justice Lab

Ms. Friedman encouraged the Council to pass B23-0882. She asked that the bill go further
by specifying that jump-outs are prohibited and evidence seized through jump-outs be suppressed.

Katrina Jackson — Volunteer, D.C. Justice Lab

Ms. Jackson expressed support for B23-0882. She recommended that the bill include a
provision that requires that youth have an opportunity to consult an attorney prior to waiving their
Miranda rights. She discussed studies revealing understanding one’s Miranda rights requires a
college level education and that, accordingly, many youth do not fully understand their rights. She
also explained the power imbalance between youth of color and officers, and how that dynamic
may dissuade youth from invoking their right to remain silent.

Alexis Mayer — Volunteer, D.C. Justice Lab

Ms. Mayer asked that B23-0882 include provisions creating a more mature Miranda policy
for children. She noted that only one in five children understand their Miranda rights. Given their
limited understanding, the Miranda doctrine does not adequately protect them from coercive police
questioning.

Victoria McCullough — Volunteer, D.C. Justice Lab

Ms. McCullough encouraged the Council to include provisions in the bill that would limit
the use of invasive searches, including searches of undergarments or body cavities. She argued
that these searches — if necessary — should be conducted by medical professionals. Additionally,
these kinds of invasive searches should never be part of a routine booking procedure.

Marlene Aiyejinmi — Volunteer, D.C. Justice Lab
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Ms. Aiyejinmi testified about her own experiences being harassed by police. She
encouraged the Council to adopt legislation that would reform policing and ensure the safety of
District residents.

Cynthia Lee — Edward F. Howrey Professor of Law, The George Washington University
Law School

Professor Lee testified about the use of deadly force model language included in the bill,
which was based on a model statute she proposed in a 2018 law review article. She noted that until
the District enacted the emergency legislation during the summer, it was one of only ten
jurisdictions without a use of force statute. However, the District was the first jurisdiction to
require that both the beliefs and the actions of the officer be reasonable. It was also the first to
require that a factfinder consider whether an officer engage in de-escalation tactics before resorting
to deadly force and whether the officer’s conduct increased the risk of deadly confrontation. Since
the District passed the emergency legislation, Connecticut has adopted a statute containing these
three key provisions. She also explained why her model statute does not require absolute necessity.
She stated that no other jurisdiction’s use of force statute includes a requirement of absolute
necessity. In closing, Professor Lee proposed various amendments to strengthen the bill.

Jestelle Hanrahan — Public Witness

Ms. Hanrahan recounted the death of her partner’s brother, Kyle, who was killed by police
during a mental health crisis. She believes that the standards for the use of force B23-0882 would
not prevent officers from doing their job, but they would prevent the needless death of individuals
like Kyle.

Rachel Gale — Public Witness

Ms. Gale encouraged the Council to preserve provisions in B23-0882 that would place
limits on law enforcement officers’ use of deadly force. In her research into the issue of deadly
force, she learned about de-escalation techniques that can help prevent the need to use force. The
limitations would not unreasonably impede policing, but they will help prevent deadly encounters
with police.

Jonathan Carter — Public Witness

Mr. Carter testified in support of the bill. While he acknowledged that there are situations
in which the use of deadly force is justified, he underscored the need for placing limits on when
such force should be used.

Steve Boughton — Public Witness

Mr. Boughton testified in support of the use of force provisions in B23-0882. He stated
that the bill places humanity at the center of policing by making the use of deadly force a tool of
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last resort. The bill would also help provide greater accountability in cases where life is taken
during police encounters.

Lane Kauder — Public Witness

Mr. Kauder testified in support of B23-0882. He argued that the bill is in the best interest
of both the public and police officers because it provides clear guidelines to prevent police
misconduct without increasing the risk an officer is the target of unjustified charges.

Josephine Ross — Professor of Law, Howard University School of Law

Professor Ross encouraged the Council to amend B23-0882 to completely ban consent
searches. She noted that the notion of “consent” in the context of a search is a legal fiction, and
she argued that it leads to racial profiling.

Kaylah Alexander — Public Witness

Ms. Alexander noted the ways in which consent searches can disproportionally affect Black
residents. She stated that in the context of consent searches, Black people are more likely to be
asked for, and provide, their consent. She asked that the Council incorporate language into the bill
that would dramatically change how police conduct consent searches.

Leah Wilson — Public Witness

Ms. Wilson commended the Council for taking steps to place limits on the use of consent
searches. While B23-0882, as introduced, creates a Miranda-style warning before an officer can
conduct a consent search, Ms. Wilson discussed research that shows that Miranda warnings are
not particularly effective. Accordingly, the warnings provided in the bill may not sufficiently
protect individuals from potential consent searches.

Qubilah Huddleston — Education Policy Analyst, D.C. Fiscal Policy Institute

Ms. Huddleston suggested that B23-0882 be amended to include the elimination of MPD’s
School Safety Division and to divert funds from that division into mental health and other school-
based alternatives that support positive student behavior and healthy school climates. She argued
that police presence in school is especially harmful to Black students and students with disabilities,
noting that 92% of school-based arrests were of Black students and 31% were of students with
disabilities. She discussed the historical link between police forces and slave patrols,
“organizations of white men paid to capture Black people who fled from enslavement and who
used terror and corporal punishment to deter revolt and maintain order and discipline on
plantations.” Rather than being surveilled and policed, she believes Black students need empathy
and resources that will promote their safety and healing.
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Makia Green — Organizer, D.C. Working Families Party

Mx. Green testified in support of the legislation, but they identified provisions of B23-0882
that could be strengthened. They asked the Council to completely ban jump-outs, disband
paramilitary units, and limit the use of unmarked cars. They suggested that the authority to
discipline officers for misconduct be reassigned to another agency and that OPC’s jurisdiction be
expanded. They also encouraged the Council to enact a complete ban on the use of tear gas.

Dawn Dalton — Deputy Director, D.C. Coalition Against Domestic Violence

Ms. Dalton testified that “Black and Brown survivors of domestic violence have
consistently reported a hesitancy to contact law enforcement and other systems, even at the
expense of their own safety.” She noted the dilemma that survivors of color face when they are
“forced to depend on systems that have historically mistreated victims,” “minimized the harm they
experience, or “branded them as angry or hostile.” She recommended that the Committee ensure
that survivors understand their rights under the revised provisions governing the release of body-
worn camera footage. She also asked stated that “survivors should be informed regarding any OPC
investigations and should not be forced or coerced to participate in investigations.” She expressed
concern that MPD has violated the requirement to provide interpretation services when requesting
to perform a consent search and asked for additional oversight on this subject. She also requested
that B23-0882 preclude an individual convicted of an intrafamily offense or comparable domestic
violence offense from serving as a sworn officer. She echoed demands for removing police from
schools and divesting from paramilitary-style equipment and tactics. She also recommended
eliminating the requirement that survivors must report crimes to law enforcement to qualify for
financial and housing resources.

April Goggans — Core Organizer, Black Lives Matter D.C.

Ms. Goggans described Black Lives Matter D.C. as an abolitionist organization that centers
Black people most at risk for state violence. Ms. Goggans recounted several incidents where she
and others experienced violence but did not receive assistance from police officers. She criticized
the Mayor and Chief Newsham for their rhetoric regarding “repeat violent offenders”, despite not
working proactively to hold perpetrators of police violence accountable. She argued that the police
union insulates police officers from being held accountable following instances of misconduct.
She criticized the Council for not taking more serious action to promote police accountability.

Elisabeth Olds — SAVRAA Independent Expert Consultant

Ms. Olds explained that her role as the SAVRAA Independent Expert Consultant is to
ensure that the hard-won rights provided under the Sexual Assault Victims’ Rights Amendment
Act of 2014 (“SAVRAA 1.0”) are fully implemented by MPD. She argued that survivors need a
“robust menu of options and supports separate from police to help them achieve safety and
redress.” When survivors do seek assistance from law enforcement, responding officers should be
professional and empathetic while providing a thorough investigations. She explained that
SAVRAA 1.0 and the Sexual Assault Victims’ Rights Amendment Act of 2019 (“SAVRAA 2.0”)

66



provided new rights to survivors and are examples of a successful co-response model. In her
evaluation of 350 cases after the passage of SAVRAA 1.0, MPD’s Sexual Assault Unit had
significantly improved how it operates. However, these reforms are only sustainable if there is
supporting infrastructure, including iterative training. When reallocating resources away from
MPD, the Committee should preserve budgets related to critical training. But she still underscored
the need for improving the availability of non-police responses to emergencies, such as behavioral
health responders.

Gavin Nelson — Public Witness

Mr. Nelson testified based on his current role as an MPD officer. He criticized a provision
in the bill that would prohibit an officer from reviewing body-worn camera footage when writing
their initial report. He summarized studies regarding the limitations of human memory, and he
argued that reviewing footage is the best way for officers to write accurate and complete reports.
He expressed concern that discrepancies between the video and the police report could create the
impression that an officer was dishonest. Alternatively, officers may begin writing generic reports
that undermine the investigation and prosecution of the offense.

Samantha Davis — Executive Director, Black Swan Academy

Ms. Davis argued that the Council should amend B23-0882 to include the elimination of
MPD’s School Safety Division and redirect those funds to harm reduction and violence prevention
programming. She argued that the District government responds to adolescent behavior in Black
schools with police, but that same behavior in white schools is met with more resources for
students. She noted that predominately Black schools are three times more likely than
predominately white schools to have security staff than mental health personnel. She also
highlighted that even in the midst of a pandemic, there were still seventy school-based arrests in
the past school year. She stated that the pandemic, coupled with the viral videos of police killing
Black people, have significant negative impacts on students’ cognition. In addition to the
elimination of the School Safety Division, she also requested that the Council prohibit police
officers from carrying weapons when called to campus, disarm special police officers, prohibit
officers from making arrests on school grounds, reform consent searches and the Miranda
warnings for youth, and create a non-police crisis response system.

Eduardo Ferrer — Policy Director, Georgetown Juvenile Justice Clinic

Mr. Ferrer commended the components of the bill, but he lamented that it “does not propose
any reforms specific to the manner in which youth are policed in the District.” He urged the
Committee to amend the bill to create a Miranda policy that grants youth the right to consult with
an attorney prior to waiving their right to remain silent. He also asked that the Committee
completely ban the use of consent searches against youth. He joined others in calling for the
elimination of MPD’s School Safety Division.
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Dr. Ranit Mishori — Senior Medical Advisor, Physicians for Human Rights

Dr. Mishori explained some of the injuries that can occur through use of kinetic impact
projectiles. She also spoke about the effects of chemical irritants, including damage to the eyes,
oral lining, gastrointestinal lining, and lungs, as well as cardiovascular stress. She underscored that
chemical irritants are indiscriminate in their effect, which makes them especially problematic.

Michael Payne -- Interim Advocacy Director, Physicians for Human Rights

Dr. Payne echoed the Dr. Mishori’s concerns regarding the use of chemical irritants and
kinetic impact projectiles. He encouraged the Council to prohibit their use except as a last resort
and only in cases where their use meets the test of minimized, targeted, and proportionate force.

Lauren Spokane — Board Member, Jews United for Justice (“JUFJ”)

Ms. Spokane testified that Jews United for Justice supports the recommendations of the
ACLU-D.C., Black Lives Matter D.C., D.C. Justice Lab, D.C. Working Families Party, Defender
Impact Initiative, HIPS, Metro D.C. DSA and others. She encouraged the Committee to strengthen
B23-0882 to eliminate stop-and-frisks and ban the use of no-knock search warrants, military
weapons, and harmful surveillance methods.

Sarah Novick — D.C. Senior Organizer, Jews United for Justice

Ms. Novick specifically noted her support for provisions in B23-0882 that would prohibit
the use of neck restraints, expand the role and authority of the Office of Police Complaints, increase
the membership of the Police Complaints Board while removing law enforcement representation,
and enfranchising District residents with felony convictions. She further urged that the Council
ban stop-and-frisk practices, the use of no-knock warrants, the use of military-style weapons, and
end both qualified immunity and qualified privilege for officers. She requested greater public
access to body-worn camera footage and a more robust, independent disciplinary system for
officers. Ms. Novick joined Black Swan Academy in advocating to remove police from schools.
She joined others in calling for the Council to create a non-police response to crises.

Logan Bayroff — Member, Jews United for Justice

Mr. Bayroff urged that the Council do everything in its power to protect residents, hold the
police accountable, and take immediate steps to curtail the police’s most dangerous practices. He
encouraged the Council to defund MPD and implement the recommendations of Black Lives
Matter D.C. While he testified in support of the bills before the Committee, he argued that the
Council should go further and more explicitly ban stop-and-frisk, jump-outs, no-knock warrants,
neck restraints, police interrogations of minors, invasive searches, and the use of military weapons
and surveillance technology. He characterized these practices as indicative of a police state and
occupying force, not the tools of a safe, democratic city in which citizens have equal rights.
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Alana Eicher — Member, Jews United for Justice

Ms. Eichner urged the Council to take decisive action to hold officers accountable, improve
the transparency of MPD, divest from policing, and re-invest in community-based solutions. She
asked that B23-0882 be amended to change MPD’s approach to gun recoveries, arguing that the
current strategy escalates violence in Black communities and is ineffectual. She also urged the
Council to adopt the Black Swan Academy’s proposal to remove police officers from schools.

Rebecca Ennen — Member, Jews United for Justice

Ms. Ennen testified about the disparate treatment that Black residents receive from police.
She supported the recommendations of other advocacy groups.

Hannah Weilbacher — Members, Jews United for Justice

Ms. Weilbacher testified in support of the bills, but she encouraged the Council to go
further. She requested that B23-0882 be amended to ban the use of no-knock warrants and jump-
outs. She urged the Council to do everything in its power to promote police accountability and
transparency, and to divest from MPD. She echoed the demands of Stop Police Terror Project, the
Black Swan Academy, and the other advocacy groups demanding divestment from MPD and
investment in resources that address the root causes of crime. She also joined others in requesting
that the Council remove police from schools.

Marques Banks — Equal Justice Works Fellow, Washington Lawyers’ Committee for Civil
Rights and Urban Affairs

Mr. Banks testified on behalf of the Washington Lawyers’ Committee in support of B23-
0882. He did, however, discuss several provisions that he would like to see strengthened. He stated
that MPD has failed to adequately notify a subject’s family members about their ability to view
body-worn camera footage under the emergency law currently in effect, and he proposed a more
detailed process for notifying next of kin. He also encouraged the Council to completely ban
consent searches, noting the inherently coercive power dynamics between police and potential
search subjects. Mr. Banks also recommended strengthening the proposed implicit bias training
for police by engaging “people and organizations from impacted communities in the development
and delivery of the training to officers, including people of color, people living in poverty, youth,
LGBT persons, persons with disabilities, returning citizens, non- and limited English speakers,
and others.” He recommended strengthening the provisions regarding the deadly use of force by
requiring that an officer attempt de-escalation before resorting to deadly force. He also believes
the provision should be expanded to cover all uses of force. He suggested amending the provisions
restricting the use of riot gear by requiring that the Deputy Mayor for Public Safety and Justice,
the Chairman of the Council, and the Chairperson of the Council’s Committee on the Judiciary
and Public Safety be notified of any deployment, and including a definition of “riot gear.” Finally,
he agreed with proposal to remove police from schools.
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Yasmin Vafa — Co-Founder & Executive Director, Rights4Girls
Rebecca Burney — Attorney & Youth Advocacy Coordinator, Rights4Girls

Ms. Vafa and Ms. Burney summarized some of the major findings of Rights4Girls’ 2018
report, Beyond the Walls: A Look at Girls in D.C.’s Juvenile Justice System. They noted that arrests
of girls in the District have increased 87% over the past decade, that 97% of girls committed to the
Department of Youth Rehabilitation Services are Black, that 86% of arrests of girls in D.C. are for
non-violent, non-weapons offenses, and that 60% of girls arrested in the District are under 15 years
of age. They recommended several amendments to the bill that would more directly address the
policing of youth in the District. First, they recommended that the additional training requirements
for police officers include continuing education on gender bias, trafficking, youth development,
and trauma. Second, they recommended that the Council eliminate MPD’s School Safety Division
and reallocate funding to more holistic approaches to school safety. Finally, they urged the Council
to create a more mature Miranda policy that includes the right to confer with an attorney before
waiving the right to remain silent.

Samuel Bonar — Co-Director, Delicious Democracy

Mr. Bonar characterized the bill as an “antibiotic” strategy in which we are trying to
eliminate harmful police practices. But he underscored the additional need for a “probiotic” menu
of options, in which the District provides communities with robust non-law enforcement responses
to certain emergencies. In addition to better supporting residents, the availability of non-police
responses will help alleviate pressures on police.

Brianna McGowan — Chief Technology Officer, Delicious Democracy

Ms. McGowan noted that many other witnesses testified that police do not keep people
safe. She testified in support of viable police alternatives, such as the co-response model employed
by organizations such as CAHOOTS.

Harlan Yu — Executive Director, Upturn

Mr. Yu testified about his opposition to MPD and other District agencies’ “rampant use of
surveillance technologies.” He urged the Committee to amend Subtitle F in B23-0882 to ban all
consent searches or to at least ban consent searches of mobile phones. He explained “that many
police departments often rely on people’s consent as the legal basis to search cellphones — instead
of a warrant.” He argued that consent searches are a “legal fiction” given the inherent coercive
nature of an officer’s request. He also noted that people of color — especially African Americans —
fear retaliation in response to lawfully refusing to grant consent. Mr. Yu stated that “someone
consenting to a search of their phone likely doesn’t even have a rough idea of what’s really about
to happen to their phone.” Finally, he explained that there are few limitations on what law
enforcement can do with the data extracted from phones.
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Rebecca Shaefer — Legal Director, Fair Trials Americas

Ms. Shaefer began her testimony by noting that “access to counsel in police custody can
play an important role in identifying, documenting and preventing police misconduct during a
period of time where police are currently able to act with no oversight — in the perilous first hours
post-arrest.” She echoed the calls for including a youth-appropriate Miranda policy in the bill.
While her organization is advocating for access to counsel for all arrested people regardless of age,
she views “this youth-specific provision as an opportunity to demonstrate the value of early access
to counsel” and “as a stepping stone toward the full representation of children and adults alike.”
She noted that several states, every member state of the European Union, the United Kingdom,
Canada, Australia, and New Zealand provide access to lawyers for arrested people of any age in
police custody. In addition to helping prevent the mistreatment of those in custody and protecting
the right to remain silent, the assistance of counsel while in police custody can lead to cost savings
through the more immediate release of arrestees. The presence of attorneys in this context can also
allow for collecting “data on patterns of policing and police misconduct that are currently difficult
to obtain,” including “information on arrests that never lead to criminal charges.”

Gavin Laughland — Member, Standing up for Racial Justice (“SURJ”) DC

Mr. Laughland testified about the failings of the emergency and temporary policing bills.
He noted that despite the prohibitions contained in Subtitle P, MPD continues to use chemical
irritants and flashbang grenades at First Amendment assemblies. Similarly, he argued that MPD
has not followed procedures regarding notifying next of kin prior to release body-worn camera
footage. Without accountability mechanisms in place, he argued that MPD will continue to
willingly disobey the law. He explained that MPD did not begin collecting the data required under
the NEAR Act until a lawsuit forced it to do so. He asked the Council how it plans to hold MPD
accountable for any misconduct. He encouraged the Council to enact a total ban on stop-and-frisk,
jump-outs, kettling tactics, the use of internationally banned chemical weapons, and neck
restraints. He recounted his own experience, as well as the experience of others, who were
subjected to excessive force, chemical irritants, and other policing tactics during First Amendment
assemblies.

Ntebo Mokuena — Public Witness

Ms. Mokuena criticized the bills as only offering “milquetoast” police reforms. She argued
that meaningful reform is not possible, and defunding and abolishing the police are the only
realistic options for improving community safety.

Mary Beth Tinker — Public Witness

Ms. Tinker spoke about her experience as a nurse at Prince George’s Hospital’s adolescent
trauma center, where she treated several young Black youth from the District. She argued that we
can better serve this population by allocating money away from the police and towards
preventative resources and by establishing police-free schools. She summarized several statistics
showing that Black communities in the District disproportionately experience poverty. She
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criticized the Council for its lack of action to address the harmful impacts of policing and other
policies that contribute to financial, education, housing, and food inequality. She recounted an
incident in which she observed an MPD officer threaten a student without any meaningful
consequences for the officer or redress for the student.

Benjamin Merrick, Kate Taylor Mighty, Eric Lewitus, Christopher Bangs, Runal Das, Lisa
Pahel, Nell Geiser, Stuart Karaffa, Michael Swistara, Franklin Roberts, Jonah Furman, Sara
Buettner-Connelly, Vick Baker, Thomas Boland-Reeves, Linda Gomaa, Eamon McGoldrick, Bart
Sheard, Laura Van Dyke, Ben Lee, David Herman, Laura Jaghlit, Connor Czora, Eric Peterson,
Ryan Carroll, Kaela Bamberger, Deidre Nelms, Robert Cline, Alexandra Seymour, Madeleine
Stirling, Marli Kasdan, Shivani Desai, Ryan Anderson, Elizabeth Sawyer, Sarah Greenbaum,
Greg Afinogenov, Joshua Lawson, Ana Bailey, Tamara Vatnick, George Tobias, Ben Dauvis,
Geraldine Galdamez, Olivia Valdez, and Rebecca Rossi — Public Witnesses

The witnesses testified in support of police reform but argued that the reform proposed in
B23-0882 does not go far enough. They expressed support for the comments submitted by Black
Lives Matter D.C., Black Swan Academy, Stop Police Terror Project D.C., ACLU-D.C., D.C.
Justice Lab, Working Families Party D.C., and all the members of the Defund MPD Coalition.
They also proposed four specific revisions to the bill. First, they suggested that the bill require that
the D.C. Auditor catalog and track the time spent on the various functions MPD performs. Second,
they urged the Council to disarm police who are conducting basic interactions, which would
decrease the likelihood of an interaction resulting in deadly force. Third, they proposed replacing
police as the standard crisis response with teams composed of social workers, psychologists,
violence interrupters, and traffic directors. They similarly argued that that the police should not be
deployed in response to complaints concerning individuals experiencing homelessness or engaged
in sex work. Finally, they proposed granting an independent PCB the authority to discipline
officers for misconduct.

Dornethia Taylor — Core Organizer, Black Lives Matter D.C.

Ms. Taylor criticized the police union for shielding officers from accountability for
misconduct. She listed the names of several victims of police violence, including several Black
men who were Killed by police. She urged the Council to reconsider its ability to meaningful
reform the police, and she instead suggested allocating resources to violence interruption efforts,
healthcare, jobs, education, therapists, and rehabilitation centers.

Imara Crooms — Public Witness

Mr. Crooms commended the bills for attempting to address the demands for police reform,
but he does not believe the legislation is enough to end harmful policing practices. He began by
recounting his own negative experience with police as a child. He then spoke about the need to
prohibit the use of jump-outs, which he characterized as a more dangerous and intimidating version
of stop-and-frisk practices. He next urged the Council to remove police from schools and end
police interrogations of children. Finally, he advocated for clearer consequences for officers who
engage in misconduct, arguing that police cannot be trusted to hold themselves accountable.
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Alison Boland-Reeves — Public Witness

Ms. Boland-Reeves testified for the need to remove police from schools. She discussed her
own negative experiences of being policed while in schools. She noted that 92% of school-based
arrests are of Black students, and Black girls are 30 times more likely to be arrested than their
white peers. She argued that police in schools contribute to the school-to-prison pipeline, which in
turn fuels mass incarceration. Instead of funding police in schools, she argued that we could
alternatively fund more mental health services for children that improve attendance rates, academic
achievement, and graduation rates while reducing disciplinary incidents.

Laura Peterson — Public Witness

Ms. Peterson expressed concern about the state of policing in the District, and her
testimony focused on ways to improve police transparency and accountability. She explained that
while B23-0882 would change the membership of two oversight boards to include more
community representation, the bill should provide more opportunities for public input on the
boards’ membership. She also criticized the bill for still allowing MPD to oversee use of force
investigations. Regarding the bill’s provision that prohibits MPD from hiring an officer who has
engaged in “serious misconduct,” she asked that the bill more clearly define “serious misconduct.”
She also recommended that police records be made public. Finally, she encouraged the Council to
remove police from schools and to instead fund education, community-based organizations, and
health services.

Katherine Crowder — Public Witness

Ms. Crowder recounted her own experience participating in demonstrations. After joining
a march that took place in May, Ms. Crowder was returning to her vehicle when “[w]ithout
warning, one officer began pepper spraying young Black protesters near where [she] was standing,
who were visibly non-threatening.” Officers next began “tossing grenades indiscriminately at
people.” When one of these devices detonated, it struck Ms. Crowder in her “inner elbow, leaving
it bleeding and with a large contusion the size of [her] hand.” She argued for banning local law
enforcement officers from “using chemical irritants, impact munitions, and stun grenades to
disperse” First Amendment activities.

Harper Jean Tobin — Public Witness

Ms. Tobin opened her testimony by describing the various ways policing practices harm
trans people and destroy their trust in police. Ms. Tobin testified that the bill should eliminate
jump-outs, no-knock warrants, consent searches, police in schools, and interrogations of children.
She also argued that we should replace police officers with clinically trained civilians for
emergency responses, with civil servants for traffic enforcement, and with violence interrupters
for meaningful violence reduction. She echoed support for the recommendations made by other
advocacy groups.
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Katlyn Cotton — Public Witness

Ms. Cotton shared several incidents in which she has observed police engage in excessive
uses of force or other harmful policing practices. While she supports the efforts to curb police
misconduct, she cautioned that B23-0882 does not go far enough to prevent abusive police
practices, such as consent searches and no-knock warrants.

Sean Young — Public Witness

Mr. Young testified regarding the lack of police accountability in the District. He
recommended that the Council require the release of the names and body-worn camera footage of
all officers involved in any serious use of force and establish consequences for officers who
improperly turn their body-worn cameras off. Second, he recommended that the authority to
discipline officers be transferred from MPD to OPC, to require that OPC investigate police
misconduct related to a complaint, and to remove the MPD representative from the PCB. Similarly,
he also recommended that Use of Force Review Board should be independent from MPD and not
composed of members of the very agency whose actions are being reviewed. Finally, he
recommended that the Council eliminate qualified immunity for police officers.

Gautham Venugopalan — Public Witness

In addition to testifying at the hearing, Mr. Venugopalan submitted written testimony
containing three recommendations to improve B23-0771. First, he recommended amending the
bill so that the definition of “chemical irritant” is consistent with the definition found in the
Chemical Weapons Convention. Second, he characterized the prohibition on using chemical
irritants to disperse a First Amendment assembly as ambiguous. He recommended providing more
specific language that either completely prohibits the use of chemical irritants at First Amendment
assemblies or clearly specifies the cases in which their use is permitted. Finally, he expressed
concerns about “the criteria being used by law enforcement to decide whether an assembly is a
First Amendment assembly.” He asked that the Council consider how to define a First Amendment
assembly, who would be responsible for making that determination, and what accountability and
transparency mechanisms should surround that determination.

Kenithia Alston — Public Witness

Ms. Alston testified about the lack of transparency regarding the incident in which MPD
officers killed her son, Marqueese Alston. She spoke about how police, when first contacting her,
minimized both the extent of her son’s injuries as well as their role in his death. She explained that
MPD’s failure to release the full unredacted video of her son’s death breeds mistrust and
undermines community confidence in the police. Despite the law requiring that MPD provide next
of kin with adequate notice before releasing the body-worn camera footage of police-involved
death, she received only a voicemail 90 minutes before the release of the footage. She also
criticized MPD for not releasing the names of every officer involved in her son’s death.
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Wade McMullen — Public Witness

Mr. McMullen criticized the bills for not adequately preventing harmful policing practices.
For example, he argued against B23-0882 still allowing the use of consent searches and permitting
the use of chemical irritants outside of First Amendment assemblies.

Rob Hart — Public Witness

Mr. Hart testified that the bills are well-intentioned but ultimately propose modest reforms.
He argued for defining the term “unredacted footage.” He also suggested complete bans on the use
of deadly force and chemical irritants.

Chuck Wexler — Executive Director, Police Executive Research Forum

Mr. Wexler explained that the mission of the Police Executive Research Forum (“PERF”)
is to identify “best practices on issues such as reducing police use of force, de-escalation tactics
and strategies, new technologies in law enforcement, and the role of police on issues such as the
opioid epidemic and homelessness.” He focused his testimony on a provision in B23-0882 that
would prohibit MPD officers from reviewing their body-worn camera recordings when writing
their initial report. He noted a 2014 report issued by PERF that found that “[o]fficers should be
permitted to review video footage of an incident in which they were involved, prior to making a
statement about the incident.” The report found that “[reviewing footage will help officers
remember the incident more clearly, which leads to more accurate documentation of events.”
Furthermore, “real-time recording of the event is considered best evidence.” He also cautioned
that “[i]f a jury or administrative review body sees that the report says one thing and the video
indicates another . . . that might damage a case or unfairly undermine the officer’s credibility.”
Finally, he noted that the PERF has not become aware of “any major incidents in which officers’
review of BWC footage has resulted in falsification of reports or created problems with
prosecutions or with officer discipline.”

Patricia Stamper — Public Witness

Ms. Stamper shared her experience of being married to a Black man and the mother of two
Black boys, and her constant fear for their safety because law enforcement officers may perceive
them as a threat. She recommended that all body-worn camera footage recorded by MPD officers
be released to the public in three to six months. She also recommended that the Council require
that “a social worker, therapist, or psychologist be sent out in tandem with MPD to respond” to
calls for service involving domestic issues.”

DeVaughn Jones — Chair, Legal Redress Committee, NAACP D.C. Branch
Mr. Jones testified in support of the recommendations submitted by the D.C. Justice Lab

and Commissioner Salim Adofo. He encouraged the Council to “listen to the majority of lived
experiences in the District now and throughout the short time this great city has existed.”
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Sarah Gertler — Public Witness

Ms. Gertler testified in support of the comments submitted by other advocacy groups. She
encouraged the Committee to make several revisions to B23-0882. She explained that “a
uniformed officer’s presence in school halls has never made me feel safer.” She argued that the
presence of police officers results in the increased likelihood of students — especially those of color
— being arrested. In turn, “students arrested at school are much likelier to experience incarceration
as adults.” She proposed eliminating police from schools and diverting that funding into “guidance,
mental health, and care.”

Bill Mefford — Executive Director, Festival Center

Mr. Mefford encouraged the Council to pass B23-0882. He argued that the bill will
“strengthen procedural protections when the police seek to search a person’s vehicle, home, or
property, and it will also strengthen the District’s use of force standards by clearly defining non-
deadly and deadly force while limiting situations in which both non-deadly and deadly force can
be used.” He also praised the bill for restricting “the ability of District law enforcement agencies
to acquire or request certain military equipment.” Mr. Mefford expressed support for
transformative and restorative justice practices that “have a much greater track record for lowering
recidivism than our current retributive models.” He also explained the need to limit the role of
police in society, “including the schools our children attend.”

Seth Stoughton — Associate Professor, University of South Carolina School of Law

Professor Stoughton submitted testimony regarding the provision in B23-0882 that would
prohibit MPD officers from reviewing their body-worn camera recording when writing their initial
report. He instead suggested that the prohibition only apply to writing use of force reports and that
officers be allowed to review the footage in other contexts. He explained his professional and
academic background regarding police reform generally and the issue of body-worn cameras
specifically. He noted that the “issue of whether and to what extent officers should be allowed to
review their body-worn camera video prior to writing a report — that is, to engage in “pre-report
review” — is a controversial one.” He explained that the balance is between “ensuring that officers
do not engage in gamesmanship by using video to manufacture ex post justifications for their
actions or unconsciously contaminate their contemporaneous perceptions of events” against the
“Interest in ensuring that officers’ reports are complete and accurate.” He argued that “[i]n the
context of incident or arrest reports, which turn on objective facts rather than the officers’
perception, a pre-report review may be relatively unproblematic.” In contrast, “[t]he propriety of
a use of force doesn’t not turn on the objective facts of the situation, but on the reasonableness of
an officer’s perceptions and actions.” Put simply, what matters for most report writing is “what
actually happened.” But for use of. force report writing, an officer’s report is supposed to reflect
what the officer perceived.” As point of comparison, Professor Stoughton also noted that “no
modern Western democracy prohibits officers from reviewing BWC videos prior to preparing
reports (outside of the use of force context).”

He noted three specific reasons for permitting pre-report reviews outside of the use of force
context. First, “most police reports are neither intended nor expected to be an auto-biographical
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account of a single officer’s perceptions.” Second, “not only is there good reason to believe that
video may be more accurate than human memory, there is also reason to believe that video may
actually aid human memory.” And finally, prohibiting pre-arrest preview deprives officers of a
chance to include exculpatory information and would not, by itself, prevent officers from
excluding that exculpatory information.

Debbie Smith Steiner — Public Witness

Ms. Smith Steiner criticized the qualified immunity doctrine and the police union for
shielding officers who engage in misconduct from consequences, but she also argued that MPD
does not suffer from the same issues present in other police departments.

Tamika Spellman — Policy and Advocacy Director, HIPS

Ms. Spellman expressed skepticism at the ability to reform policing. She argued that “the
police union strengthened the ability to continue brazen lawlessness” and prevented holding
officers accountable for misconduct.

Dr. Serina Floyd — Medical Director, Planned Parenthood of Metropolitan Washington,
D.C.

Dr. Floyd testified in support of B23-0771. She testified that “[t]ear gas is a weapon of war
that has no place on civilian streets,” and the use of tear gas can produce detrimental health effects
on people’s skin, eyes, and respiratory and gastrointestinal systems. She also noted that “there is
an emerging concern about the impact of tear gas on reproductive health.” Reports show the use
of tear gas has been correlated with miscarriages, and protesters exposed to tear gas have also
complained about menstrual irregularities.

Shameka Stanford — Chief Operating Officer, STND4YOU

Ms. Stanford testified about the need to implement a Miranda doctrine for youth that
accounts for their still-developing cognitive and communication skills. She explained that the
frontal lobe — which is responsible for language and cognitive skills — does not fully develop until
someone is approximately 25 years of age or older.

Holly Rogers — Public Witness

Ms. Rogers offered a number of recommendations to improve provisions in the bills. First,
she argued for a complete ban on the use of chemical irritants by MPD, rather than just restricting
their use at First Amendment assemblies. Second, she recommended a complete ban on the use of
consent searches. Finally, she recommended that the Council provide individuals with a private
right of action regarding violations of the law regarding consent searches.
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Jayme Epstein — Public Witness

Ms. Epstein testified in support of B23-0882, but she argued that the proposed legislation
does not go far enough. She recommended that the bill also remove police from schools, limit
police enforcement of traffic stops, create a non-police crisis system, expand violence interruption
and trauma informed approaches to public safety, and overhaul the District’s criminal code to
decrease penalties and decriminalize offenses.

Katherine Myer — Volunteer, D.C. Chapter, Moms Demand Action for Gun Sense in
America

Ms. Myer testified in support of the bill. She specifically praised the inclusion of provisions
that improve access to body-worn camera footage, prohibit the use of neck restraints, expand the
authority of the OPC, and expand the membership of the Use of Force Review Board. She also
expressed support for provisions in the bill that modify mandatory continuing education
requirements for MPD officers, reconstitute the Police Officers Standards and Training Board, and
restrict the purchase and use of military weaponry. She encouraged the Council to reallocate
money from MPD to violence interruption programs.

Lauren Killalea — Public Witness

Ms. Killalea submitted testimony in support of B23-0882. She specifically praised the bill’s
limitations on the use of deadly force.

Yael Nagar — Member, Jews United for Justice

Mr. Nagar urged the Committee to support B23-0882 and reallocate funding from MPD to
other essential services that address the root causes of crime. He praised provisions in the bill that
increase police accountability, limit the use of force, and raise minimum standards for being
eligible to serve as an officer. However, he recommended that the bill go further in reallocating
resources from MPD to other efforts like violence intervention programming and non-law
enforcement crisis response. He also encouraged the Committee to increase services for formerly
incarcerated District residents, including housing, education, job assistance, and food access.

Yafet Girmay — Vice Chair of International Affairs, National Black United Front

Mr. Girmay testified in support of B23-0882. He opened his testimony by recounting
several high-profile incidents that highlight the harmful effects of policing, including its disparate
impact on Black communities. He provided an overview of major reform proposals that
policymakers across the country are considering, some of which are included in B23-0882. He
also listed several reforms the Committee should consider including in the bill, including
increasing access to records documenting misconduct or excessive uses of force, eliminating legal
barriers to suing officers for misconduct, and implementing penalties for officers who repeatedly
engage in misconduct. He also recommended shifting funding from policing to social services,
housing, education, healthcare, and drug treatment.
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Robert Keithan — Minister of Social Justice, All Souls Church Unitarian

Mr. Keithan urged the Committee to approve B23-0882, but he argued that further policing
reforms are needed. He criticized the militarization of police and argued that “police have been
assigned too many roles in our local communities.” He praised the bill for strengthening procedural
protections for when police seek to conduct a consent search, for establishing clear use of force
standards, and for restricting law enforcement agencies’ ability to acquire and use military
equipment. But he also encouraged the Committee to reallocate funding from the police to housing,
healthcare, education, and meaningful employment.

Niq Clark — Public Witness

Mx. Clark testified that they were encouraged that the Council is taking the issue of police
violence seriously. They echoed support for the policy recommendations issued by various
advocacy organizations. They then offered a number of recommendations to decenter policing and
promote police accountability. They recommended that the D.C. Auditor begin cataloging and
tracking the time MPD spends performing various functions. They also suggested that the District
invest in non-police emergency responses such as the CAHOOTS program in Eugene, Oregon.
They encouraged the Committee to empower OPC to impose discipline on officers, decriminalize
sex work, remove police and armed security from schools, and place even stricter limits on the use
of consent searches. They also recommended that the Council raise the evidentiary standard for
issuing search warrants and ban the use of no-knock or quick knock warrants.

Kristin Eliason — Director of Legal and Strategic Advocacy, Network for Victim Recovery
of D.C.

Ms. Eliason testified about a number of ways to improve B23-0882. She suggested that
provisions regarding the release of body-worn camera footage should be expanded to include
notifying individuals against whom serious force was used, and providing individuals with both
notice and an opportunity to be heard in cases where the decision to release the footage is being
decided by the Superior Court. She underscored that the notification process should be reasonable,
timely, and describe the manner in which the footage will be released.

Next, turning to the reforms to the OPC, she recommended that OPC staff receive annual
training on working with those who have experienced trauma, violence, and crime to ensure
complainants are treated with fairness and dignity. She also suggested adding a representative from
the victim services community to the PCB. She similarly recommended that a representative from
the victim services community be added to the Use of Force Review Board and two representatives
be added to the POST Board.

She recounted cases in which subjects of a consent search needing interpretation services
were not provided the warnings required under the emergency and temporary legislation. In
response, she suggested that the officers seeking to conduct consent searches be barred from acting
as the interpreter, that minimum standards be set for the interpreters used by MPD, and that
subjects of a consent search be provided a rights card modeled after the Sexual Assault Victims’
Rights Act.
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She stated that individuals should be ineligible for appointment as a sworn police officer if
they are or were subject to a court order issued against them for the commission of an intrafamily
offense. She also encouraged the Committee to create a process that would allow complainants to
know the outcome of a complaint. She also echoed support for several recommendations issued
by the D.C. Coalition Against Domestic Violence.

Lauren Sarkesian — Senior Policy Counsel, New America’s Open Technology Institute

The organization expressed support “that the Committee, and in turn the Council, are
responding swiftly and seriously to calls for widespread reform, first with the emergency
legislation passed in July [2020] and now with a more permanent set of bills.” They encouraged
the Committee to also “consider and set rules for police use of surveillance technologies.” They
noted that “[o]ver the past two decades, police departments and other government agencies across
the country have been acquiring, deploying, and gaining access to surveillance equipment, in
secret, without any notice to the public or authorization from local legislatures,” including “CCTV
cameras to large networks of private security and doorbell cameras, facial recognition systems,
license plate readers, gunshot locators with audio surveillance, smart street light bulbs with video
surveillance capabilities, drones, and much more.” In addition to being able to invade the privacy
of individuals in the District, this “surveillance can have a chilling effect on speech, and modern
surveillance technology has dramatically increased the scope and scale of the already-concerning
surveillance of protests — especially by and for communities of color.” In response, the
organization encourages the Committee to adopt legislation that “require transparency into what
police technologies are in use, and require opportunities for both community and Council input,
before they may be deployed.” The organization noted that sixteen jurisdictions have adopted local
laws based on the model legislation they have created.

Kris Garrity — Public Witness

Kris Garrity recommended additional provisions to include in the legislation, which are
aligned with the proposals suggested by DC Justice Lab, Black Swan Academy, and Stop Police
Terror Project DC + Showing Up for Racial Justice DC. They specifically recommended ending
jump-outs, eliminating consent searches, limiting search warrants, disarming special police, and
providing a more mature Miranda policy for kids. They also recommended removing police from
schools, completely banning the use of deadly force and chemical irritants. Finally, they proposed
prohibitions on editing or redacting body-worn camera footage, including the redaction of officers’
faces.

Betty Diggs — Public Witness

Ms. Diggs testified about her experience living in ANC 7F. She expressed reservations
about B23-0882 “to the extent that it does not include the perspective, ideas, and suggestions from
MPD.” She recounted several violent incidences near her home and described efforts taken by
MPD to respond to those crimes and build personal relationships with residents in the area. She
encouraged improving the 911 and 311 call systems to ensure calls are appropriately routed and
that callers receive prompt service during non-business hours.
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Government Witnesses

Elana Suttenberg — Special Counsel for Legislative Affairs, U.S. Attorney’s Office for the
District of Columbia

Ms. Suttenberg highlighted several concerns that USAO-DC has with B23-0882. First,
USAO-DC disagrees with the proposal to prohibit officers from reviewing their BWC footage to
assist in initial report writing. She recommended, instead, that the Council expand the exception
for cases in which a police shooting was involved to also “encompass cases involving officer
conduct that results in serious bodily injury or death, even when there is no firearm involved.”
This exception would not apply to cases involving “violent crimes committed by civilians against
other civilians.” USAO-DC also took issue with bill’s proposal to require that the Mayor release
the names and body-worn camera recordings of officers who committed an officer-involved death
or serious use of force within five business days after the incident. She believes that “early
publication of BWC could, in certain situations, create a narrative that makes it difficult to conduct
an investigation, as it may lead witnesses to a conclusion that affects their testimony.” She
cautioned that “it would still be very difficult for our office to conduct a full investigation within
5 business days, as a full investigation could include all relevant parties, including involved
civilians, testifying before the grand jury.” Instead of the five business days, she believes “the
Mayor should have discretion to release BWC footage at an appropriate time, balancing the needs
of the community to see the footage with the needs of prosecutors to accurately investigate what
happened, and the security and privacy rights of civilian witnesses who may be depicted in the
footage.”

Richard Schmechel — Executive Director, Criminal Code Reform Commission

Director Schmechel first testified on Subtitle N of the bill, which would codify a standard
for the use of deadly force by law enforcement officers in the District. He noted that the District is
“in a minority of jurisdictions nationally for not legislatively codifying the requirements [of] self-
defense, defense of others, and other general defenses.” He stated that the language in the bill
mostly “appears consistent with codified language in other jurisdictions and current District case
law,” and he did highlight ways in which some provisions could be interpreted to differ from
current law. He summarized the ways in which this provision differs from CCRC draft
recommendations. He also noted that CCRC recommendations are more expansive in scope, as
they “more comprehensively address the use of force (not just deadly force) in self-defense or
defense of others, and they do so not only for law enforcement officers but for all persons.” Overall,
however, he concluded that “the differences between the bill language and CCRC draft
recommendations are minor and the bill is almost entirely consistent with the draft
recommendations and current law.”

Mr. Schmechel then turned to the bill’s repeal of the failure to arrest statute found at D.C.
Code 8§ 5-115.03. He explained that this bill defies the general idea that criminal law should be a
tool of last resorts since it makes “an officer criminally liable for not making an arrest even when
doing so does not advance justice.” He also noted that the statute “effectively binds District law
enforcement officers to follow federal crime policy on drug and other offenses even when . . . the
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District has a different policy.” He noted that other District laws adequately address situations
when “an officer’s failure to arrest an individual is because of the officer’s collusion in a protection
scheme or because of some other illicit motive.”

Third, Director Schmechel discussed provisions of the bill affecting the jury demandability
of certain offenses. He notes that this change “appears to fulfill the intent of the 2016
Neighborhood Engagement Achieves Results (NEAR) Act to let jurors decide charges of assault
on police officers.” He noted that “because the NEAR Act failed to amend jury demandability for
simple assault charges against a police officer, the legislation failed to make a practical difference
in how these cases were handled.” Specifically, “[p]rosecutorial charging practices merely shifted
to bring simple assault charges instead of [assault on a police officer] charges.” The “drop in APO
charges after passage of the NEAR Act coincides with a similar size increase in the number of
simple assault charges.” More fundamentally, he raised the concern that “the District is a national
outlier in its restrictions on the right to a jury trial.” Unlike the District, “[m]ost states make very
single crime carrying an imprisonment penalty jury demandable.” Despite the administrative
efficiency costs increased jury demandability may have,”[p]ublic participation in deciding the
facts of alleged assaults on a law enforcement officer may improve public trust and confidence
even if the results were to be no different than those made by judges in non-jury bench trials.”

Niquelle Allen — Director, Office of Open Government, Board of Ethics and Government
Accountability

Director Allen opened by stating that B23-0882 “makes great strides in increasing
government transparency through the BWC program by requiring the Mayor, with consent of the
subject of the video and/or their next of kin, to publicly release BWC footage and names of officers
involved in five days when there is use of excessive force or a death.” She expressed concerns that
the bill leaves unaddressed “problems that the Office of Open Government is aware of concerning
the general release of BWC footage.” These problems include “over-redaction of the video
footage, timely production of the video footage, and the cost associated with processing FOIA
requests.”

She explained that “the investigatory records exemption and the personal privacy
exemptions may cause much of the footage to require redaction.” Her office has “received
complaints that MPD has released BWC video that have been redacted beyond recognition — that
is, videos with all the faces, all voices, all street names, badge numbers, every car tag in sight, and
the like redacted.” Video redacted in such a manner has no value to the public, and furthermore,
suggests that the government has something to hide.

She stated that MPD often relies on the personal privacy exemption when redacting
footage. She countered that “[t]here should be no expectation of personal privacy for individual
officers acting on behalf of the District of Columbia and in uniform,” nor should there be
redactions “when in the public space.” On the other hand, there may be an expectation of privacy
in spaces closed to the public, including medical facilities.

She encouraged the Committee to articulate “a litmus test for the MPD to follow when
determining whether releasing the video is in the public’s interest and outweighs personal privacy
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considerations.” Factors to consider include public response to the incident, the location of the
incident, and the degree of harm that could result from withholding the footage. She also suggested
that the Committee include in the bill a provision “that requires MPD to waive any cost for
producing BWC footage or limit . . . the cost MPD may charge a requester to receive the footage.”
She pointed to a recent ruling by the California Supreme Court on the California Public Records
Act that is instructive. If the costs cannot be waived entirely, they should “be significantly
reduced.” Additionally, “[p]Jromulgating regulations or policies respecting cost per hour for
production and guidelines for redacting would serve the public interest by clarifying the video
production process and ensuring that any cost incurred is reasonable.” She also suggested using
MPD’s internal resources to redact videos as a cost-savings measure.

Michael Tobin — Executive Director, Office of Police Complaints

Director Tobin testified on behalf of the Office of Police Complaints in general support for
B23-0882. He supported the provisions that would ban the use of neck restraints. He noted that the
provision closely mirrors MPD’s General Orders, but it sends an important message to the
community. He also expressed support for the provision that would expand OPC’s jurisdiction to
investigate misconduct discovered by OPC while investigating a stated claim. Regarding the Use
of Force Review Board, he noted that for years he has been the only member of that Board that is
not a member of MPD. He believes that the Board conducts thorough investigations and is satisfied
with the outcomes of those investigations. But he believes the expanded membership will improve
the Board’s function. He does believe that members appointed to the Board should be trained in
applicable MPD rules and regulations. Regarding Subtitle F’s modification of consent searches,
he stated that the change is very significant. He noted that, in reality, subjects asked for consent to
search do not feel comfortable declining consent. He believes the proposed change levels the
playing field between police and community members and will bolster the procedural justice of
those interactions. Finally, with respect to the Police Officers Standards and Training Board, he is
supportive of the Council making efforts to reconstitute the Board, which has not met in the prior
six years. He believes that good policing is a function of both hiring good candidates and providing
those candidates with high-quality training — two of the duties of the Board.

Katerina Semyonova — Special Counsel to the Director for Policy, Public Defender Service
for the District of Columbia

Ms. Semyonova testified in support of B23-0882. She suggested a number of ways the bill
could be improved. She proposed expanding the prohibition on the use of neck restraints to include
the Department of Corrections and the Department of Youth Rehabilitation Services’ staff, and
place upon those individuals an affirmative duty to intervene when observing the use of a neck
restraint. Ms. Semyonova also proposed making employees of MPD, the Department of
Corrections, and the Department of Youth Rehabilitation Services mandatory reporters for abuse
by staff, and to place on those same employees an affirmative duty to report misconduct.

She recommended that the Council further expand access to body-worn camera footage by

not limiting the required disclosure to the officers who “committed” the officer-involved death or
serious use of force. Instead, the BWC of all officers at the scene should be released. Furthermore,
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she recommends that the Council codify and expand the definition of a “serious use of force,”
rather than defining that term by reference to an MPD General Order.

Ms. Semyonova also encouraged the Council allow the OPC to receive anonymous
complaints. Furthermore, she argued that information regarding sustained allegations of
misconduct should be available to the public on OPC’s website. She recounted data collected under
the NEAR Act that demonstrates that people of color — particularly Black residents — are
disproportionally affected by policing. She believes the Council could improve the intended effect
of the bill by prohibiting pretextual stops by police officers and eliminating “being in a high crime
area” as a basis for a stop. She also recommended making window tint violations a secondary
violation.

While PDS is supportive of the proposed changes to consent searches, she believes the
Council should ban law enforcement officers from requesting to conduct a consent search during
routine traffic stops absent reasonable, articulable suspicion of criminal activity. Ms. Semyonova
also suggested that the bill extend the right to a jury trial to all misdemeanor defendants.

B24-0094, B24-0112, and B24-0213

On Thursday, May 20, 2021, the Committee on the Judiciary and Public Safety and the
Committee of the Whole held a joint public hearing on “The Recommendations of the Police Re-
form Commission”, B24-0094, the “Bias in Threat Assessments Evaluation Amendment Act of
20217, B24-0112, the “White Supremacy in Policing Prevention Act of 20217, and B24-0213, the
“Law Enforcement Vehicular Pursuit Reform Act of 2021”. A video recording of the joint public
hearing can be viewed at https://entertainment.dc.gov/page/2021-council-district-columbia-hear-
ings. The following witnesses testified at the joint hearing or submitted statements to the Commit-
tees outside of the joint hearing:

Public Witnesses
Robert Bobb — Co-Chair, Police Reform Commission

Mr. Bobb testified in favor of police reform as a co-chair of the District’s Police Reform
Commission (“PRC”). Focusing on the impetus of the PRC and the mandate it had, Mr. Bobb
discussed how the PRC examined the legacy of ineffectiveness and failures of MPD in addressing
fundamental questions of “what makes us safe in our city” and “what limited role should police
play...of nurturing a healthy and safe community.” Mr. Bobb spoke at length about the PRC’s 20
members, who brought a wide range of deep expertise, divided into five substantive committees,
which were able to produce a comprehensive 259-page report with 60 recommendations for police
reform. He urged the Council and the public to rethink public safety and understand that police
reform is not simply enough; communities should be empowered and adequately resourced to ad-
dress issues that are often left to the police to handle. He emphasized the need for MPD to build a
culture of transparency, accountability, and guardianship to improve public safety in our commu-
nities and reduce the harm caused by policing, which is a crucial driver of distrust and disengage-
ment from communities across the District. Mr. Bobb spoke at length about not simply “defunding
the police” but decentering the police, re-envisioning the role of MPD, and the need to decrease
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the number of police across the District. Mr. Bobb briefly discussed some important recommen-
dations like eliminating qualified immunity, reinvesting in community resources, and removing
welfare checks from police responsibilities.

Christy Lopez — Co-Chair, Police Reform Commission

Professor Lopez, the Director of the Innovative Policing Clinic at Georgetown Law, served
as a co-chair of the PRC and focused her testimony on outlining the guiding principles that ani-
mated the PRC’s work. She examined how public safety has been defined too narrowly and that,
as a result, we have had to rely on the police too much for public safety needs. Ms. Lopez asserted
that the PRC’s work centered on the perspectives of marginalized communities and heard from a
wide range of individuals who provided a wealth of views on policing and their experiences inter-
acting with police. She discussed the scope of the PRC’s recommendations, notably decriminaliz-
ing poverty and focusing investments on behavioral and mental health supports, and strengthening
the public safety net to reduce the root causes of violence. She emphasized the need for investments
in violence reduction programs, like the Building Blocks D.C. initiative, and ensuring that the
answer is not simply more police. Ms. Lopez honed in on the PRC’s work around transparency
and accountability, citing numerous recommendations by the D.C. Auditor that support the need
to ensure improved data collection and reporting to promote greater public trust. She summed up
her testimony, arguing that police cannot do it all, and we must ensure that other social services
providers are funded and allowed to respond to instances of non-violent emergencies.

Charles Brown — Public Witness

Mr. Brown testified in support of police reform legislation, though he urged more attention
to penalties and punishment for police brutality. The father of Karon Hylton-Brown, the young
man whom MPD killed after a vehicular pursuit, Mr. Brown pleaded for the Council’s action to
address police violence and ensure accountability for their actions. He urged the Council to amend
any legislation to increase police-involved violence penalties.

Perry Redd — Executive Director, Sincere Seven

Mr. Redd testified as a former ANC Commissioner, community organizer, and advocate
who has worked with the family of Karon Hylton-Brown following his death in a tragic chase by
MPD. Focusing on the specifics of the vehicular pursuit provisions of B24-0213, which Mr. Redd
calls “Karon’s Law,” he urged the release of post-incident reports for ANCs and residents to re-
view, as well as officers being named publicly following all police-involved encounters that result
in harm to a person. He characterized the harms of qualified immunity to the Black community
and others, calling for an end to the doctrine but endorsing the idea of rehiring if facts do not justify
upholding the termination. Mr. Redd also spoke about what he describes as MPD’s concealment
of video evidence. He recommended the Council enact a dual-stream system, where one feed from
the body camera would be linked to the District’s court system and the other to MPD. The court
footage would only be released with a court order, allowing an unredacted or edited version to
always be available.
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Danielle Robinette — Policy Attorney, Children’s Law Center

Ms. Robinette testified about the Children’s Law Center’s perspective on the PRC. She
stated that her organization, in coalition with other youth advocacy organizations, submitted rec-
ommendations to the PRC and expressed confidence in the scientific backing of those recommen-
dations to help address the harms of youth involvement with the police. She went on to highlight
the reminders that Black and brown students face continually, being reminded of the constant po-
lice brutality their peers, families, and communities suffer. At the same time, their white counter-
parts are far less policed in the same ways. She advocated for reimagining what a safe and positive
school environment should look like and moving away from using police in schools towards a
more student-centered school environment. She offered two possible solutions to the issue, begin-
ning with the divestment of local dollars from the MPD School Safety Division and investment of
those dollars into programs that create and reinforce safety in our schools, like school-based mental
health, trauma-informed training for teachers and school personnel, and restorative justice pro-
gramming and violence interrupter programming in schools. Ms. Robinette cited numerous juris-
dictions, like Alexandria, Minneapolis, and Los Angeles, that have reinvested funding away from
school resource officers and toward student-centered programming and restorative justice initia-
tives. The other was to re-examine the role of civilian security and reimagine school security that
involves community input and meets the needs of education stakeholders. Ms. Robinette stressed
the need to create school environments that allow students to learn and grow in a trauma-informed
environment that supports their educational and socio-emotional needs. Lastly, Ms. Robinette em-
phasized several vital reforms to change how youth are policed in the District, including discon-
tinuing the practice of serving warrants on school grounds and arrests for non-school-based of-
fenses.

Kayla Alexander — Public Witness

Ms. Alexander, a Howard Law student, testified in favor of the PRC’s recommendations
on behalf of a student advocacy group known as STAND. She noted the PRC’s inclusion of her
group’s feedback in its final recommendations to eliminate consent searches in the District. Ms.
Alexander discussed how Black people often concede to searches of their person solely due to the
power dynamics their communities have been taught to relent to; she talked about how Black par-
ents teach their children to comply with whatever a police officer asks them to do. She argued that
research shows that Miranda-style warnings do little to reduce the coercion that comes with con-
sent searches, especially for youth or persons with disabilities. She cited research in the PRC’s
report that showed nearly 90% of all consent searches in 2019 were of Black Washingtonians. She
concluded that consent searches do nothing to stop crime, are a form of harassment, and should be
eliminated to protect public safety.

Karthik Balasubramanian — Public Witness
Dr. Balasubramanian, a professor at Howard University and co-founder of the Vision Zero
Accountability Project, testified in broad support of the PRC’s recommendations. He focused

briefly on reforming MPD’s vehicle fleet and the need to reinvest away from gas-powered vehicles
to electric ones.
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Ron Thompson — Policy Officer, D.C. Transportation Equity Network

Mr. Thompson testified in favor of the PRC’s recommendations. Specifically, he urged
action to adopt traffic enforcement recommendations that shift enforcement from MPD to the Dis-
trict Department of Transportation (“DDOT”), with a data-centered approach necessary for proper
enforcement. With nearly $500 million focused on traffic divisions in MPD, Mr. Thompson noted
that the data does not show or suggest that these investments are working.

Jeremiah Lowery — Advocacy Director, Washington Area Bicyclist Association

Mr. Lowery testified in favor of the PRC recommendations as a member of the Defund
MPD Coalition’s Police Out of Traffic Enforcement working group. He began his testimony by
asserting that MPD has not and will continue not be the solution to traffic safety. He commented
that his work centers on ensuring safe commutes by investing in safe infrastructures to change the
behaviors of drivers, rather than traffic enforcement. Mr. Lowery endorsed the PRC’s recommen-
dation that traffic enforcement responsibilities be moved from MPD to DDOT or the Department
of Public Works and stressed that automatic traffic enforcement inadequately addresses traffic
safety concerns because the District fines more than any other jurisdiction in the nation, while
traffic safety issues persist. This is also true of the impact these fines have disproportionately on
the District’s poorest and Black residents. Mr. Lowery expressed his desire to see long-term infra-
structure changes to decrease traffic violence and create safer corridors for bikers and pedestrians
across the District.

Naiké Savain — Public Witness

Ms. Savain, a PRC member, attorney, and Ward 7 resident, testified in broad support of
the PRC recommendations and its work over a period of eight months. She spoke to the oversim-
plification and mischaracterization of the PRC’s recommendations by detractors, declaring it “in-
tentional or unintentional misinformation.” Arguing that real public safety cannot be achieved
through centering police as the only tool to address crime, Ms. Savain emphasized that safer com-
munities must start with massive investments in schools, housing, food assistance, mental health,
and other needs. She spoke to increasing accountability and transparency around police-involved
violence and ensuring that protocols and procedures are changed to ensure greater public aware-
ness of incidents of police violence, as well a clear understanding of the complaint and disciplinary
processes. Ms. Savain pointed to a few recommendations that could be readily implemented with
minimal fiscal impact, like creation of the Deputy Auditor for Public Safety position and changing
how MPD officers handle body-worn camera footage following officer-involved violence.

Talib Atunde — Representative, Fred Hampton Gun Club

Mr. Atunde testified in favor of B24-0213 and recounted his experience with the family of
Karon Hylton-Brown on the day he passed away following a deadly vehicular pursuit by MPD
officers. He discussed the trauma endured by the family following the incident and leading up to
Mr. Hylton-Brown’s death. He noted that MPD officers were aware of Mr. Hylton-Brown’s name
and address and could have opted to issue him a citation by mail or served it at his home later. Mr.
Atunde noted that according to research, innocent bystanders and other vehicle operators are most
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often killed during high-speed police pursuits, accounting for nearly 56% of people from 2004 to
2008.

Josephine Ross — Public Witness

Professor Ross testified in favor of the PRC recommendations, and specifically the aboli-
tion of consent searches. She specifically addressed concerns regarding the exigent circumstance
exception to a warrant and when probable cause is required. She noted that the recommendation
would not change the law around this and went on to explore the constitutional ramifications of
the exception, concluding that MPD would still be allowed to enter a residence to provide emer-
gency assistance, if necessary. Professor Ross also addressed how warrants provide greater pro-
tections than consent searches for all parties involved because they require probable cause, allow-
ing police to obtain a warrant in real-time over the telephone while securing the premises to be
searched in the process, and protecting domestic violence survivors by limiting the scope of a
search and requiring police to acquire trustworthy information. Professor Ross summed up her
testimony by noting the PRC recommendations would eliminate consent searches while protecting
domestic violence survivors and continuing to enable police to respond to domestic disputes.

Zina Charles — Public Witness

Ms. Charles testified in support of the PRC’s recommendations. Specifically, she addressed
the need to remove police from schools and invest in trauma-informed training, mental health
professionals, and social workers to address individualized student behavioral needs. She re-
counted her experiences with serving youth clients in these settings as a social worker and seeing
firsthand their uneasiness with armed police being present.

Liz Odongo — Director of Grants and Programs, D.C. Coalition Against Domestic Violence

Ms. Odongo testified in support of PRC’s recommendations, offering feedback from do-
mestic violence survivors and service providers concerning traumatic and often violent interactions
with MPD following domestic disputes. In citing support for the PRC’s recommendation to expand
the numbers of social services professionals deployed instead of police or along with police in
cases of active violence or use of a weapon, she stressed not only more funding but additional
training and changes to protocols for emergency services operators and groups who respond to
domestic violence. She also commented on the recommendation for repealing the mandatory arrest
law, arguing that this policy has made survivors less safe and increased mortality rates and should
be replaced with updated guidance. Ms. Odongo discussed the need for stable and supportive hous-
ing and support services for domestic violence survivors, endorsing the PRC’s recommendation to
expand temporary shelter for survivors. Citing the District-wide strategic plan that her organization
helped develop for domestic violence housing, she noted that in just one day in September 2020,
nearly 37% of survivors across the District failed to have their housing-related requests met. She
went on to advocate for necessary investments in community-based organizations to address sur-
vivor needs and create safe spaces for them. And finally, Ms. Odongo urged the removal of MPD
from DCPS to provide a more holistic approach to school safety and crisis intervention.
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Kylie Hogan — Director of Crisis Intervention Services, D.C. SAFE

Ms. Hogan testified in favor of the PRC’s recommendations. She extended her organiza-
tion’s support to addressing the PRC’s findings and recommendations around creating a 24-hour
non-police response unit for domestic violence incidents comprised of mental health professionals
and domestic violence advocates.

Robert Pittman — Chair, 1D Citizens Advisory Council

Mr. Pittman testified in opposition to the PRC’s recommendations, arguing that they are
“biased” and “not supported by the community”. He asserted that young and Black people often
interact with police due to failed school environments like DCPS, and teachers perpetuate fear and
misunderstanding of police, projecting this onto their students based on their own biases. He went
on to offer a critical assessment of the PRC’s thorough and well-documented findings supported
by research. He identified the numerous instances where he felt the PRC did not adequately con-
sider specific issues. He did signal support for the PRC’s recommendation for a Deputy Auditor
position to oversee MPD, arguing that it would be better than creating an inspector general.

Patrice Sulton — Executive Director, D.C. Justice Lab

Ms. Sulton, also a former PRC Commissioner, testified in favor of the PRC’s recommen-
dations and spoke at length to the broad mandate afforded to it to place meaningful limits on police
officers. She focused on draft statutory language that could help guide legislative action on the
PRC’s recommendations and went on to discuss the potential opposition from those who fail to
embrace a harm reduction model of policing.

Evan Douglas — Policy and Advocacy Fellow, D.C. Justice Lab

Mr. Douglas testified in support of the PRC recommendations, noting his experience as a
former MPD officer. He talked about reorienting police culture and police powers and reteaching
officers to uphold a guardian model of policing. He also commented on the need for MPD to
rebuild trust and legitimacy with communities, and he urged more community engagement from
officers. Mr. Douglas expressed that jump-out units are wholly ineffectual, ruin the legitimacy of
policing, and divide the community more than they help address public safety. He advocated re-
turning to a community policing model, but he noted that it is impossible if jump-out units are
allowed to remain at MPD.

Emory Cole — Public Witness

Mr. Cole, a law student, testified in support of the PRC recommendations. He urged the
adoption of legislation to prohibit MPD from arresting and detaining students on school grounds
for non-school-based offenses. With 25% of all District students missing 10% or more of in-class
instruction, this is an obvious concern for how students’ academic potential is weakened. With
research suggesting that many Black and brown students feel unsafe and unable to focus on their
learning with police in schools, Mr. Cole argued that police interactions in schools have a demor-
alizing effect on the student and produce an overly negative response from teachers who treat
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students differently after these detention or arrest encounters. He asserted that students feel humil-
iated or isolated, forcing them to skip school altogether, which can be avoided by removing police
from school campuses.

Eduardo Ferrer — Policy Director, Juvenile Justice Initiative, Georgetown Law/Visiting
Professor of Law, Juvenile Justice Clinic

Mr. Ferrer testified in support of the PRC’s recommendations, specifically on eliminating
police in school and redefining school safety. He spoke extensively on DCPS’s shortcomings in
meeting school staffing needs, arguing that schools have centered police as the only appropriate
response to normal adolescent disorderly behavior in schools. Mr. Ferrer argued that DCPS must
see schools as sanctuaries where students feel safe and free from intimidation or coercion by police
officers. To that end, he asserted that MPD’s School Safety Division should be abolished, and
more developmentally appropriate policing should be identified to allow kids to be treated differ-
ently than adults and to decriminalize youth behavior. Lastly, Mr. Ferrer urged that consent
searches of minors be abolished, and counsel should be present during any interrogation or ques-
tioning of youth to protect their Miranda rights, which they are far less cognizant enough to un-
derstand than adults.

Ronald Hampton — Public Witness

Mr. Hampton, a retired MPD police officer, former Executive Director of the National
Black Police Association, and PRC Commissioner, testified in support of the PRC’s recommen-
dations. He recounted his 24 years of experience working for MPD and how systemic racism over-
shadowed and informed so much of MPD’s culture and individual officer behavior, particularly in
Black neighborhoods. He expressed that the PRC’s work and recommendations represent the best
opportunity for the District to transform MPD and bring about much-needed change.

Jeffrey Richardson — Public Witness

Mr. Richardson testified as a former PRC Commissioner in broad support of the PRC’s
recommendations. He highlighted experiences with former students that illuminated his under-
standing of some recommendations, namely prohibiting jump-outs. Mr. Richardson generally
spoke to the need to acknowledge the articulated realities of Black and brown communities and
prioritize a vision of public safety that does not rely entirely on the police to address so many needs
that they are not adequately equipped to handle.

Samantha Davis — Public Witness

Ms. Davis, Director and Founder of the Black Swan Academy and former PRC Commis-
sioner, testified in broad support of the PRC’s recommendations, specifically discussing removing
police from schools and promoting healthy, safe, and positive school environments free from pu-
nitive and carceral responses. She cited PRC recommendations regarding the prohibition against
MPD and other law enforcement agencies from serving warrants on school grounds and arresting
or detaining students at school-related events. Ms. Davis asserted that armed police officers do
little to deescalate situations, and she argued for schools to be weapon-free, with officers disarming
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before entering the school campus unless they are explicitly responding to a violent incident. In
advocating for the abolition of the MPD School Safety Division, she urged the reallocation of
approximately $14 million from that division into other resources to support safe and healthy
learning environments for positive youth development. Specifically, Ms. Davis pointed to in-
creased investments in school-based mental health professionals and social workers to direct
much-needed funding.

Bethany Young — Project Manager, Police Reform Commission

Ms. Young testified in support of the PRC’s recommendations. Specifically, she discussed
the PRC’s process during its deliberative work over eight months. She outlined how the PRC en-
gaged its membership to utilize members’ expertise, connect with impacted communities, and hear
from District residents. She identified underlying goals that motivated the PRC’s work, and she
emphasized commissioners’ willingness to advance their recommendations.

Madison Sampson — Consultant, Impact Justice

Ms. Sampson testified in favor of the PRC’s recommendations, explicitly addressing the
housing issues outlined in the report. She discussed the need for safe and stable housing to help
address community concerns about what real reform of public safety can look like going forward.
She cited that 1 in 5 District residents who experience housing insecurity or are unhoused are not
being treated for an underlying mental issue, making them less likely to receive a diagnosis or
treatment and, as a result, more likely to encounter police during a crisis event. She noted that
these individuals are also 16 times more likely to be killed by police during these interactions. Ms.
Sampson asserted that because of the correlations between being homelessness, substance use dis-
orders, and police interactions, housing should be used as a treatment option to help assist with
recovery. Namely, she stressed the need to provide stable, supportive housing to children transi-
tioning in and out of foster care who are also at risk of police encounters and domestic violence
survivors.

Marina Streznewski — Public Witness

Ms. Streznewski testified in support of the PRC’s recommendations. Still, she urged cau-
tion in assuming the implementation of those recommendations will decrease crime or result in a
dramatic culture shift at MPD. She points to what she sees as shortcomings in the PRC’s rationale
for some of its recommendations, namely assuming that providing essential human services like
jobs, physical and mental health, and housing will help to bring about an end to crime. Ms. Strez-
newski supports the culture shift from the warrior mindset to a guardian mindset but notes that
MPD must show a willingness to bring about this shift through better training. Lastly, she ex-
pressed concern about abolishing qualified immunity for police officers, expressing worry about
what could be frivolous lawsuits against officers.
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Nassim Moshiree — Policy Director, ACLU of the District of Columbia

Ms. Moshiree testified in broad support of the PRC’s recommendations and raised some
considerations for the Committee as legislation moves forward. She focused specifically on re-
stricting police power and reforming practices and policies that violate the rights of District resi-
dents, such as eliminating specialized units like the Gun Recovery Unit and prohibiting jump-outs,
which disproportionately target Black residents. Ms. Moshiree urged more significant restrictions
on intrusive body searches by MPD and more transparency and accountability in MPD and its data
collection. Citing findings by the D.C. Auditor in a March 2021 report, she highlighted the urgent
need to expand prohibitions on the use of force beyond neck restraints and to expand the Use of
Force Review Board, as well as remedies available to the public when their rights are violated by
MPD officers who act in contravention of the law. Ms. Moshiree detailed several key reforms to
MPD, such as curbing their response to public assemblies like those of the Black Lives Matters
protests from 2020, improving oversight of government use of surveillance tools and how that data
is used and shared, and prohibiting or limiting military-style equipment from being procured. She
noted ACLU-DC'’s strong support for eliminating no-knock warrants and limiting quick-knock
warrants because of the often dangerous outcomes of their use. Ms. Moshiree urged improvement
in transparency, oversight, and other accountability mechanisms at MPD, like strengthening the
Office of Police Complaints for greater disciplinary capacity outside of MPD and improving their
investigative responsibilities, and reforming body-worn camera review protocols and procedures
related to officer-involved investigations. Lastly, she urged the elimination of qualified immunity
and the adoption of a private right of action that would offer a means for the public to hold officers
accountable for violating their rights.

Natacia Knapper — Field Organizer, ACLU of the District of Columbia

Ms. Knapper testified in support of the PRC’s recommendation, emphasizing divestment
from current police funding and resources and shifting those resources to community-driven pro-
gramming. She focused on developing and funding social services supports like stable housing,
food assistance, and mental health treatment to achieve public safety in a way that does not involve
carceral responses. She advocated that the District utilize nearly $2.2 billion in ARPA funding to
invest in violence interruption programs, affordable housing, and eliminating food deserts. Ms.
Knapper also urged the decriminalization of low-level offenses like street vending and sex work
in the District.

Ahoefa Ananouko — Policy Associate, ACLU of the District of Columbia

Ms. Ananouko testified in support of B24-0094 and B24-0213. She focused her testimony
on urging action to prohibit vehicular pursuits by law enforcement and eliminating bias in law
enforcement threat assessments. She discussed the threat to public safety posed by police chases.
She urged passage of the bill to establish factors that must be considered before an officer engages
in a pursuit of a vehicle. Ms. Ananouko also highlighted the disparate treatment of Black and
brown residents in threat assessments, comparing responses to Black Lives Matter during 2020 to
that of white supremacists who stormed the U.S. Capitol building on January 6, 2021.
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Valerie Wexler — Organizer, Stop Police Terror Project D.C.

Ms. Wexler testified in support of the PRC’s recommendations, focusing specifically on
eliminating stops and frisks by MPD. She argued that the practice is wholly ineffective and dis-
proportionately targeted at low-income neighborhoods and people. Ms. Wexler urged banning the
practice or limiting it by changing the reasons for officers to stop an individual and requiring prob-
able cause.

Alexander Levey — Public Witness

Mr. Levey testified in support of B24-0213. He witnessed firsthand the wreckage that re-
sulted from a police pursuit of a fleeing suspect because their own car was totaled in the crash. Mr.
Levey recounted the resulting damage and how the cost of that damage likely far outweighed any
crime the suspect might have committed. He also shared a second incident from another area of
the District he now resides in, with injury and damage resulting from that chase. Citing the death
of Karon Hylton-Brown, he urged permanent reform to address the apparent risk to public safety
from police pursuits.

Matthew Broussard — Public Witness

Mr. Broussard, a law student, testified in support of the PRC’s recommendations, specifi-
cally regarding oversight of police surveillance technologies. He highlighted the need for account-
ability around using these technologies because the public is unaware of what MPD and other law
enforcement agencies do with the data and information. He drew attention to facial recognition
software and license plate readers, with the latter being used to track residents as they travel around
District. He identified gunshot locators that are often used to record conversations and other audio
used against individuals in criminal proceedings. He concluded that with significant privacy con-
cerns, these technologies are viewed as a general warrant allowing police unfettered access to
surveil District residents without any oversight. He urged the adoption of the PRC’s recommen-
dations so the public can understand how the technology is being used and how their civil liberties
can be protected.

Jordan Crunkleton — Lead Researcher, Stop and Frisk, D.C. Justice Lab

Ms. Crunkleton testified in support of the PRC’s recommendations to ban jump-outs in the
District. Having researched and authored a report, she discussed how MPD’s “jump-out unit” has
targeted and infiltrated Black and poor neighborhoods of the District to surround, search, and stop
residents, allegedly without cause. Ms. Crunkleton noted that a whistleblower confirmed its con-
tinued use despite MPD’s official prohibition on the practice. She highlighted that Black Wash-
ingtonians make up only 46% of the District’s total population, but they represent nearly 94% of
residents stopped by MPD’s jump-out unit over six months in 2020.

Caitlin Holbrook — Policy Advocate & Research Associate, D.C. Justice Lab

Ms. Holbrook testified in support of the PRC’s recommendations. Namely, she focused on
the PRC’s recommendations for meaningful oversight and accountability for correctional officers
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in the D.C. Jail by removing restrictions on filing grievances, expanding the duties and authority
of the Office of Police Complaints, and establishing a deputy auditor in the Office of District of
Columbia Auditor. She also spoke about the need to abolish qualified immunity for police officers
and correctional officers.

Yonah Bromberg Gaber — Public Witness

Mx. Gaber, a community jail support advocate, testified in support of the PRC’s recom-
mendations. Providing jail support every week, they outlined their efforts to provide hygiene care
and other resources to support arrestees at the Central Cell Block. He noted the often unsanitary
conditions residents face when they are arrested and housed at the facility. Mx. Gaber pointed out
that often arrestees are given no official record of their arrest or violation of the law resulting in
their arrest. They spoke about the harms and effects of the systemic abuses by police on everyday
Washingtonians, primarily Black and brown residents, who are most impacted.

Lauren Sarkesian — Senior Policy Counsel, New America's Open Technology Institute

Ms. Sarkesian testified in support of the PRC’s recommendations, specifically urging the
passing of transparency safeguards for the use of surveillance technology by MPD and other law
enforcement agencies in the District. She supported the PRC’s recommendation to create a Sur-
veillance Advisory Group and establish a private right of action for violating the rules governing
the use of surveillance technologies. In arguing for guardrails for these technologies, Ms. Sarkesian
discussed how these tools exacerbate racial inequities and create disproportionate policing out-
comes across the District and the country. She argued that facial recognition technologies are in-
herently biased against women and people of color, often leading to facial mismatches that result
in higher arrests for Black males. She also asserted that other police technologies are extremely
privacy invasive, allowing a vast amount of personal data to be collected over time with almost no
oversight. She cited examples of widespread Black Lives Matter protests during the summer of
2020. Ms. Sarkesian concluded her testimony by urging the passage of legislation that would offer
community control over police surveillance to ensure data is shared with the government and pub-
lic and allow for greater transparency and accountability over local surveillance.

Virginia Spatz — Public Witness

Ms. Spatz offered a first-hand account of her experience filing a police complaint and the
difficulties she faced throughout the process. She outlined a 2020 complaint she filed against a
special police offer (“SPO”) and the challenges she encountered with the lack of clear procedures
for complaints against SPOs and navigating DCRA’s Occupational Professional Licensing Agency
and MPD’s Special Operations Management Branch. She urged passage of the PRC’s recommen-
dations for improving transparency and accountability for SPOs to provide a transparent complaint
process and procedures.

Imara Croons — Public Witness

Mr. Croons testified in support of the PRC’s recommendations. He argued that MPD
should be defunded, and investments should be made in the community instead. Rather than simply

94



reforming MPD, he stated that budgets are moral documents to bring about the necessary change
required to reimagine the system. He characterized police officers as “violence workers” who un-
dertake “state-sanctioned” harm against District residents. Mr. Croons urged that action beyond
reforms is necessary.

Frankie Armstrong — Public Witness

Mr. Armstrong testified in support of the PRC’s recommendations. He spoke about his
personal experience with police, arguing that police have abused their authority in harassing Black
residents. He specifically recounted how officers followed him home to his apartment and, without
probable cause, entered his apartment, questioned him, and searched his home without a warrant.
He noted that this happens far too often for Black residents in the District, and he said that he has
lost friends to police violence. He urged the passage of the PRC’s recommendations to ensure
Black residents “finally feel safe”.

Karen Hylton — Public Witness

Ms. Hylton-Brown, the mother of Karon Hylton-Brown, who was killed in a vehicular
pursuit by MPD, testified in support of B24-0213.

Mara Verheyden-Hilliard — Co-Founder & Executive Director, Partnership for Civil Jus-
tice Fund

Ms. Verheyden-Hilliard testified in support of the PRC’s recommendations. She high-
lighted the day-to-day repression faced by District residents at the hands of MPD and urged the
adoption of the recommendations outlined in the PRC’s report. She specifically addressed B24-
0112 and litigation her organization is leading regarding the persistent lack of transparency by
MPD in turning over documents related to its officers’ communications, involvement, and rela-
tionships with far-right-wing and paramilitary groups like the Oath Keepers. She noted that this
lawsuit was filed after January 6, 2021, but she highlighted the importance of identifying how and
why these relationships exist within MPD. She stressed the need for greater accountability in how
MPD responds to public records requests, and that this should be placed outside of MPD and the
Office of the Attorney General, transferring that responsibility to the D.C. Auditor. Ms. Verhey-
den-Hilliard urged an independent review of OAG actions related to defending MPD in court for
police misconduct to ensure they conform with the legislative policies of the District. Lastly, she
argued for the elimination of qualified immunity and that a private right of action should be estab-
lished to allow residents to sue for violations of their rights.

Keith Neely — Attorney, Institute for Justice

Mr. Neely testified in support of this bill, arguing for eliminating qualified immunity for
all District government employees. He asserted that the end of qualified immunity is an essential
solution to government misconduct writ large, including police misconduct. Mr. Neely included
model legislation with recommended language for the Council’s consideration, including barring
a qualified immunity defense and creating a new cause of action for constitutional rights violations
by District government employees with the District, not the employee, being held liable.
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Chanel Cornett — Legal and Policy Officer, Fair Trials

Ms. Cornett testified in support of the PRC recommendations. She focused on the recom-
mendations around the constitutional guarantee of the right to counsel, arguing that juveniles and
adults should be allowed to consult with and have counsel present before police questioning. Of-
fering model legislation authored by her organization and adopted by several jurisdictions like
California, Maryland, and Illinois, she discussed that persons in police custody should be allowed
counsel within two hours after arriving at a police precinct ,and that attorneys should be afforded
unrestricted access to police precincts to consult with clients confidentially. She asserted that at-
torneys should be able to offer legal assistance during interrogations, with police prohibited from
questioning a person until the person has consulted an attorney in police custody. Ms. Cornett also
added that incriminating statements made by a person to police during an interrogation violating
their right to an attorney during questioning should be inadmissible in any criminal proceedings.

Carlos Andino — Equal Justice Works Fellow, Washington Lawyers' Committee for Civil
Rights and Urban Affairs

Mr. Andino testified in support of the PRC’s recommendations, and he raised some con-
cerns for the Committee’s consideration as legislation advances. He urged action to disarm and
eliminate the arrest powers of the 7,500 special police officer force in the District, arguing that
they have evolved far beyond their mandate and injured numerous residents. He highlighted that
they were established by the District to patrol buildings periodically and empowered with firearms
and arrest authority — powers he noted are not needed to protect property. He highlighted that
existing regulations allow private businesses to hire MPD officers when needed, so special police
officers are unnecessary.

Ariel Levinson-Waldman — Founding President & Director-Counsel, Tzedek D.C.

Mr. Levinson-Waldman testified regarding the PRC’s finding regarding parking traffic vi-
olations in the District and the disproportionate impacts on Black and low-income residents. He
discussed similar results of a report his organization published, citing that the District is the only
jurisdiction in the Metro region that disqualifies drivers from renewing driver’s licenses for unpaid
fines and fees and only one of three states to continue this discriminatory practice. He went on to
argue that the financial impact of fines and fees for minor violations of District law impacts Black
residents at a significantly higher rate, rather than white residents, with Black residents who make
up only 43% of the District’s adult population making up nearly 65% of those ticketed for traffic
stops. Mr. Levison-Waldman cites MPD research showing that Black residents are arrested at a
higher rate than white residents for driving without a valid license, a direct result of the punitive
practice continued by the District. He went on to discuss legislation pending before the Council to
address the criminalization of poverty and the crushing burden of fees and fines on low-income
residents who are disproportionately Black.
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Amber Rieke — Director of External Affairs, D.C. Health Matters Collaborative

Ms. Rieke testified in support of the PRC recommendations and outlined some further con-
siderations for the Committee as legislation moves forward. Specifically, she discussed the need
for evolution and systems change in how mental health is responded to and dealt with in the public
safety context. Citing research that suggests only 42% of District residents receive mental health
treatment for various conditions, she notes that mental health concerns can become an emergency
or crisis. The overall response currently is calling 911 and dispatching police. Ms. Rieke argued
that this is the wrong response, noting that people with severe mental illnesses are 16 times more
likely to be killed by police during these encounters. She argued that the better answer to mental
health crises would be dispatching trained social workers and other behavioral health profession-
als, who could de-escalate the situation and connect the person to services and supports that can
help them long-term. She asserted that evidence suggests that a comprehensive crisis response
system could be established and effectively deployed through adequate funding of government
agencies and service providers and proper training for mental and behavioral health professionals.

Chris Hull — Senior Fellow, Americans for Intelligence Reform

Mr. Hull testified in opposition to B24-0094. Regarding threat assessments conducted by
MPD, he argued that political affiliation should be included in the list of protected classes — like
race, color, religion, sex, gender, and national origin — to guard against biased policing across the
District. He highlighted concerns with B24-0213, arguing that it will hamstring officers from pur-
suing a fleeing suspect who may have committed a crime or attempted a crime. He asserts that the
list of requirements officers must follow to pursue a suspect is onerous and will increase public
safety risks.

Gordon Cummings — President, Can’t Wait Foundation

Mr. Cummings testified in support of B24-0112. He spoke about the evidence identified in
reports about the presence of white supremacists or those sympathetic to their ideology in law
enforcement. He argued that biased policing erodes public trust in equal justice and the rule of law.
He urged more comprehensive background checks and ongoing personality testing of police offic-
ers, and in comparison to other professions, suggested that police should be required to recertify
regularly. Mr. Cummings asserted that MPD should require officers to sign sworn statements at-
testing that they have no ties to white supremacy groups and that violations could result in termi-
nation, which he argued have been upheld by the Supreme Court. He recommended that an inde-
pendent review be done of MPD’s social media policies, and MPD should implement new stand-
ards that will help identify biased officers.

Armand Cuevas — Public Witness
Ms. Cuevas testified in support of the PRC recommendations, arguing that police officers

should be removed from schools. She discussed how police presence in schools makes students
feel unsafe, and often, they are not needed because teachers can de-escalate situations. She asserted
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that police should be replaced with individuals trained in mental health and de-escalation and in-
tegrated into the school culture by wearing school apparel. Ms. Cuevas concluded her testimony
by urging more investments in communities and substantive changes to how police are deployed
to address mental health issues, traffic enforcement, and unhoused persons, transferring these re-
sponsibilities to other professionals and service providers.

Nada Elbasha — Volunteer, D.C. Justice Lab

Ms. Elbasha testified in support of the PRC’s recommendations. Specifically, she discussed
the importance of the mandatory domestic violence arrest law recommendation, citing the sus-
tained trauma and lack of agency that survivors experience when police intervene in domestic
disputes. She asserted that mandatory arrests do nothing to stop or deter intimate partner violence
and, instead, result in survivors being killed or assaulted by police officers responding to the dis-
pute. Ms. Elbasha noted that the District should follow the lead of neighboring Maryland, which
does not require an officer to make an arrest in every domestic violence case. Lastly, she discussed
the disproportionate response by police to LGBTQIA and BIPOC domestic disputes and how ig-
norance and bias of police officers often result in the arrest of both preparators and survivors be-
cause officers cannot determine primary aggressors. Ms. Elbasha concluded her testimony by ar-
guing that mandatory arrests do not deter domestic violence and only disrupt survivors’ lives, im-
pacting their ability to secure housing, food assistance, employment, and other support services.

Elizabeth Harris — Volunteer, D.C. Justice Lab

Ms. Harris testified in support of the PRC’s recommendations. Specifically, she urged the
adoption of the PRC’s proposal to expand the exclusionary rule to guard against inherent bias in
MPD practices and racial profiling of Black residents. She pointed to a recent MPD report that
showed that while Black residents only make up 46% of the District’s population, they accounted
for 72% of the residents stopped by MPD between July 2019 to December 2019; she also noted
that 91% of those stopped were also searched during this same period. Ms. Harris argued that
expanding the exclusionary rule would help protect residents, particularly residents of color, and
guard against overpolicing by MPD that often results from racial profiling.

Akosua Ali — President, NAACP, Washington, D.C. Branch

Mrs. Ali testified in support of the PRC recommendations and B24-0112, focusing her
remarks on eliminating white supremacy in policing. Examining the history of white supremacy
and the legacies of slavery and Jim Crow, she argued that police brutality against Black Americans
directly resulted from not rooting out those who embrace white supremacist ideologies. Mrs. Ali
cited numerous examples of police violence stemming from these radicalized ideologies, including
the murder of George Floyd and the U.S. Capitol insurrection on January 6, 2021.

Shayna Druckman — Public Witness
Ms. Druckman testified in support of the PRC’s recommendations. Namely, she urged ac-

tion to address the vulnerability that youth experience when subject to questioning by the police
without legal representation. She discussed how this vulnerability leads to self-incrimination, and
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she cited research from the National Registry of Exonerations that shows that youth ages 14 and
15 falsely confessed in 57% of cases, only to be later exonerated. Ms. Druckman highlighted that
youth do not understand Miranda warnings in the same way that adults do and thus require better
safeguards for their constitutional rights through the presence of legal counsel during police inter-
actions.

Kristin Eliason — Director of Legal & Strategic Advocacy, Network for Victim Recovery of
D.C.

Ms. Eliason testified in favor of the PRC’s recommendations and the bills before the Com-
mittee. She outlined the need for safe, trained, nonpolice responses to emergencies related to do-
mestic disputes and urged a shift in philosophy surrounding crisis response. Additionally, she high-
lighted the need to create social structures that offer stable, affordable, and sustainable housing,
employment, and educational opportunities to address the underlying cause of violence. Further-
more, Ms. Eliason noted the critical need for investments to expand community-based social ser-
vice programs across the District to support residents who experience mental health conditions,
substance use disorders, and housing and financial insecurity.

Yasmin Vafa — Executive Director, Rights4Girls

Ms. Vafa testified in support of the PRC’s recommendations. Namely, she discussed spe-
cific recommendations for crisis intervention and supportive services for sex trafficking survivors,
arguing that they need to be expanded to enable more community-based responses than police
responses. Ms. Vafa argued that funding should be prioritized to provide for 24-hour crisis re-
sponders who can connect survivors with emergency shelters and other resources, rather than crim-
inalizing their behaviors with police responses that often result in arrests and entries into the juve-
nile justice system. Ms. Vafa also strongly supported police-free schools and emphasized the need
for more robust protections around Miranda rights for children.

Diana Jarek — Housing Law Fellow, Bread for the City

Ms. Jarek testified in broad support for the PRC’s recommendations. She urged action to
create and expand community-based services and resources that specifically address community
needs. She argued that by building a more robust public safety net of accessible mental healthcare,
treatment for substance use disorders, and stable and affordable housing, the community’s needs
could be better addressed to avoid the criminalization of poverty. Ms. Jarek emphasized the need
for significant changes to MPD to achieve more innovative and more effective policing across the
District and reallocate funding away from policing and to community-based programming and
resources.

Brittany K. Ruffin — Affordable Housing Advocacy Attorney, Washington Legal Clinic for
the Homeless

Ms. Ruffin testified in support of the PRC’s recommendations. Specifically, she discussed
the need to prioritize and increase affordable housing funding across the District to address housing
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insecurity and decriminalize poverty. Ms. Ruffin highlighted the homelessness crisis in the Dis-
trict. She pointed out the failures of the implementation of the Housing Production Trust Fund to
create and preserve affordable housing options. She urged action to decriminalize actions taken by
unhoused and under-resourced people to survive and provide for themselves and their families.

Government Witnesses
Michael Tobin — Executive Director, Office of Police Complaints

Director Tobin testified in support of the PRC’s recommendations. He began his remarks
by reiterating OPC’s mission is to “improve community trust”, and followed up by stating that that
mission has “arrived at an important crossroad.” He spoke specifically to the PRC recommenda-
tions regarding a new vision for OPC and the PCB, addressing what he felt were critical insights
into how the PRC arrived at their thinking on these findings and next steps for operationalizing
them.

Director Tobin described OPC’s history, dating back to the presidency of Abraham Lin-
coln, who appointed the first police oversight body in the District in August 1861. What was then
the Metropolitan Police Board of the District of Columbia had five civilian commissioners to pro-
vide oversight of the newly formed police department (the same act of Congress establishing the
Police Board also established what is now MPD). Director Tobin asserted that given an interpre-
tation of historical documents, it is fair to stay that civilian oversight of MPD officially began in
1861.

Director Tobin described the current iteration of civilian oversight of MPD, stating that the
oversight agency is “primarily investigative in its function and limited in its jurisdiction,” and that
its civilian board lacks authority to make meaningful, substantive change at MPD due to a dearth
of community input into decision-making. He asserted that this is all in stark contrast to the system
as it was intended by Congress in 1861 and pointed out that the first Metropolitan Police Board
“did not have any of the jurisdictional or authority limitations that currently restrict civilian over-
sight to a nominal existence.” He even described how the makeup of the PCB is compromised
because of the one of the members is a sworn MPD officer who reports to the police chief.

Director Tobin posited that it is time to consider what comes next for civilian oversight of
MPD, stately clearly that the current system needs improvement and that the PRC’s recommenda-
tions would be “beneficial to improving oversight.” He outlined several recommendations related
to OPC, including renaming the PCB and expanding its jurisdiction, authority, and resources.

Katya Semyonova — Special Counsel to the Director for Policy, Public Defender Service
for the District of Columbia

Ms. Semyonova testified in favor of the PRC recommendations and raised considerations
for the Committee. She specifically addressed findings around police-free schools, reforming
OPC, altering arrest authority in certain instances and eliminating consent searches, as well as
modifying protocols and procedures for the release of body worn camera footage. Additionally,
Ms. Semyonova expressed PDS’ views on B24-0112.
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In full support of the PRC’s recommendations regarding police in schools, Ms. Semyonova
argued that PDS regularly see juvenile clients who are “traumatized by being arrested and escorted
out of the building in front of their teachers and peers.” She argued that the current system allows
for a greater police presence in schools that leads to more school-based arrests of Black students
than their white counterparts. Asserting that “school should be a safe place for all students,” Ms.
Semyonova offered an example of how students are thrust into an unhealthy environment of fear
with police in schools, with the result often being that they fall behind academically, and in the
extreme cases, avoid coming to school altogether. Ms. Semyonova urged adoption of the PRC’s
recommendations that would “support, rather than disincentivize, school attendance,” and stressed
the need for funding school-based supports and resources like behavioral health programs and
restorative justice initiatives.

Ms. Semyonova addressed the need to replace the presumption of arrest standard with one
that “require[s] either verbal warnings or citations in lieu of arrest,” expanding on MPD’s current
COVID-19 pandemic era citation release order. Including specifics from the PRC’s findings, she
goes on to describe how arrests have “adverse, and often severe, consequences for the arrested
person and harm community-police relationships.” The resulting cascade of effects from an arrest,
Ms. Semyonova argued, far outweighs the need to unless doing so will advance public safety or
community health and less intrusive means have been ineffective. She examined how arrests lead
to fingerprints being automatically uploaded to national law enforcement databases, including im-
migration services, and how despite all this process, no charges are actually brought by a prosecu-
tor for the alleged offense by police. She summed up her view on this point by suggesting that
current arrest policies do nothing to drive down crime.

Ms. Semyonova went on to discuss other arrest alternatives, like cite and release, which
does require arrest and booking at an MPD station, but with release with notice to appear in court
at a later date. She argues that changing MPD’s arrest policy will “minimize harm and traumatizing
interactions” with police and make clears that the statute allowing for citation in lieu of arrest is
outdated and should be updated to expand the offenses for which MPD can perform a field arrest
or citation release.

Additionally, Ms. Semyonova noted PDS’ support for ending consent searches, a practice
that, as she put it, rarely allows “residents, especially in overpoliced communities,” to make “a
voluntary choice.” She characterized MPD’s consent searches as “abusive, degrading, and coer-
cive,” and evidence suggests that they are often more targeted towards Black residents. She cited
research showing that while Black Washingtonians make up only 46% of DC’s population, they
accounted for 74.6% of reported MPD stops in 2020, and nearly 90% of all searches that did not
result in a ticket, warning, or an arrest; white residents accounted for only 5.5% during the same
year. Ms. Semyonova gave a compelling example of such a search in Los Angeles, CA, asserting
that most people are aiming to survive the police encounter and will say anything to avoid “being
killed” by the police. She argued that the District should join with other states like New Jersey,
Minnesota, and Rhode Island and ban consent searches.
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Ms. Semyonova argued for changes to how the public, agencies like OPC, and others have
access to body worn camera footage and disciplinary records of MPD officers. Stressing the im-
portance of transparency and accountability, she discussed the need for releasing body worn cam-
era footage as a means to a “fairer trial and court process,” allowing for informed decisions to be
made by judges and juries in cases. She argued for modifying the law to allow for anonymous
complaints to OPC, and that OPC should be allowed to proceed with investigations without a
complainant needing to go on record to provide information about police misconduct. She also
called for OPC to have a greater role in identifying patterns of misconduct, allowing them to review
body worn camera footage at random intervals and use it during investigations and other oversight
functions.

Lastly, Ms. Semyonova addressed PDS’ views on B24-0112 concerning white supremacy
in law enforcement, offering considerations for how to strengthen the bill. She argued that the
Auditor should focus its investigation more widely, looking not only at ties to white supremacist
and other hate groups but to how racist views might impact how officers perform their duties in
communities and towards individuals. She argues that an officer can “espouse hateful and racist
views” and not be proven to be affiliated with a hate group. Ms. Semyonova urged action to make
any final report of findings public and to explicitly name MPD officers found to espouse views
aligned or affiliated with a white supremacist or other hate group.

Kathleen Patterson — D.C. Auditor, Office of the District of Columbia Auditor (“ODCA”)

Auditor Patterson testified in support of the PRC’s recommendations, focusing on greater
transparency and accountability surrounding MPD’s use of force policy and investigations stem-
ming from police misconduct and violence. Ms. Patterson outlined in detail several recent efforts
by ODCA to understand better the instances of officer-involved fatalities resulting from excessive
use of force, and how despite specific recommendations outlined in those reports and reviews,
“MPD has appeared to resist or be unconcerned” with taking steps to address and remediate con-
cerns. Ms. Patterson characterized MPD’s actions surrounding four deadly uses of force in 2018
and 2019 to be concerning because, while an independent review found MPD’s current policies
on use of force to be “consistent with best practices in policing,” MPD “failed to comprehensively
review the events leading up to the four fatalities” and MPD failed to identify implications for
policy, training, and implementation.

Ms. Patterson drew parallels between specific recommendations outlined in reports from
ODCA and those in the PRC report, specifically related to de-escalation and transparency in police
investigations. She stated that, as evidenced by findings in several OCDA reports, MPD has
adopted an “excessively narrow focus” for its use of force investigations. She outlined how inde-
pendent investigators for ODCA’s March 2021 report concluded that “additional actions could
have been taken that might have led to a different outcome,” in each of the four officer-involved
fatalities, underscoring the importance of de-escalation training, which the PRC also recommends.
Despite MPD’s current de-escalation policy, Ms. Patterson described the killing of D’Quan Young,
which an ODCA report characterized as inconsistent with MPD policy because of the officer’s
“failure to make any effort to de-escalate the situation.” Ms. Patterson noted that none of this was
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explored during the investigation by the Use of Force Review Board, and that similar recommen-
dations made to the Use of Force Review Board and MPD’s Internal Affairs Division for excessive
uses of force investigations have not been adopted.

Lastly, Ms. Patterson highlighted the need for transparency in officers’ personnel records
regarding misconduct and the public interest in making them accessible. Citing findings from the
PRC’s report, she noted that the District joins 23 other states where personnel records are “confi-
dential” or “mostly confidential,” or as the PRC put it, ‘confidential’ and ‘mostly unavailable.’
With a growing number of states making these personnel and disciplinary records public, she be-
lieved the District should follow their example and close the information gap that has “[led] to a
lack of public confidence in MPD’s investigations.”

Karl Racine — Attorney General for the District of Columbia

Attorney General Racine testified in support of the PRC’s recommendations. He noted that
while the Office of the Attorney General (“OAG”) did not formally vote on the recommendations
(OAG was a non-voting member), OAG made significant contributions to discourse that shaped
the final findings of the report. Attorney General Racine made clear that he has long believed this
“requires thinking creatively and broadly about how to address residents’ needs,” and cited pro-
grams that he has developed and led as Attorney General to reduce crime and justice system in-
volvement. He also noted his clear support for B24-0213. Pointing to evidence from 1995-2015,
he posited that nearly one person on average died each day a result of police chases, many innocent
bystanders, and some police officers. He noted that vehicular pursuits by officers should be a last
resort only when it is “necessary for public safety and the need for it outweighs the danger it is
creating.” He urged action to codify existing MPD restrictions around these pursuits.

B24-0254 and B24-0356

On Thursday, October 21, 2021, the Committee on the Judiciary and Public Safety held a
public hearing on B24-0254, the “School Police Incident Oversight and Accountability
Amendment Act of 20217, and B24-0356, the “Strengthening Oversight and Accountability of
Police Amendment Act of 2021”. A video recording of the public hearing can be viewed at
https://entertainment.dc.gov/page/2021-council-district-columbia-hearings. = The  following
witnesses testified at the hearing or submitted statements to the Committee outside of the hearing:

Public Witnesses
Emily Tatro — Deputy Director, Council for Court Excellence

Ms. Tatro testified on behalf of the Council for Court Excellence (“CCE”) in support of
B24-0356. CCE has facilitated conversations with survivors of crime, justice system actors, and
individuals who have experienced police violence. Police reform has been a consistent topic during
these conversations. She noted that the District “has the highest per capita rate of law enforcement
officers per resident of any large U.S. city” and 20% more than Chicago, the next most heavily
policed city. Ms. Tatro also discussed racial disparities in policing. Between 2013 and 2017, Black
people composed only 47% of the District’s population, yet represented 86% of its arrestees. At a
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discussion hosted by CCE, participants spoke about the intergenerational impact of overpolicing
on communities of color and the uniquely traumatizing effects of policing children. Participants’
proposed solutions included improving services for returning citizens, creating non-police re-
sponses for call for service related to domestic violence, and increasing transparency and account-
ability within MPD. Ms. Tatro testified that B24-0356 is directly responsive to these concerns.

Danielle Robinette — Policy Attorney, Children’s Law Center

Ms. Robinette testified on behalf of the Children’s Law Center in support of B24-0254 and
B24-0306. She stated that the Children’s Law Center supports B24-0254 because it improves
transparency in school policing incidents. Ms. Robinette praised the more inclusive definition of
law enforcement, given the plan to phase school resource officers (“SROs”) out of schools. How-
ever, she was concerned that the bill will only reflect the perspective of schools and MPD in re-
porting school disciplinary concerns and may not “capture informal interactions between students
and law enforcement that may feel coercive or inappropriate to students as the law enforcement
officer would have to report their own misbehavior.” She encouraged the Committee to create a
mechanism to “report concerns regarding their experiences with law enforcement at school without
fear of retaliation.” She also urged the Committee to ensure that the ability to file complaints is
not limited to SROs but includes other school security personnel.

Gregg Pemberton — Chair, Fraternal Order of Police, Metropolitan Police Department
Labor Committee

Mr. Pemberton testified that B24-0356 “proposes sweeping changes to many of the laws,
rules, and regulations that govern police officers in the District, and will have a significant negative
impact on current D.C. Police Union Members.” He focused his comments on three components
of the bill that he believed were most troubling. First, he criticized provisions that would create a
publicly accessible database for disciplinary records and expand access to such records through
the District’s Freedom of Information Act (“FOIA”). He noted that the provision does not create
a distinction between sustained and unfounded allegations of misconduct. He also took issue with
the bill’s proposal to allow the disclosure of an officer’s name, medical history, and mental health
or substance abuse treatment, and to eliminate the personal privacy exemption under FOIA. He
contrasted provisions in the bill with rules regarding the disclosure of misconduct in other profes-
sions, such as lawyers and health care professionals. He believes current officers have a legitimate
expectation of privacy regarding these issues that would be subverted by the bill.

Mr. Pemberton next criticized the bill’s proposed expansion to OPC’s authority. He argued
that, under the bill, the PCB would not be representative of the District and include individuals
“not best suited to perform the functions of the . . . Board.” He took issue with the bill allowing
the submission of anonymous complaints to OPC. Mr. Pemberton argued that anonymous com-
plaints undermine an officer’s due process rights and prevent resolution of a complaint through
conciliation or mediation. He also stated that the provision allowing the OPC Executive Director
to conduct investigations before USAO has decided to pursue a criminal investigation would lead
to one-sided investigations because many officers will simply invoke their Fifth Amendment rights
during an administrative investigation.
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Finally, Mr. Pemberton argued that the Deputy Auditor for Public Safety should be re-
quired to have law enforcement experience.

Akosua Ali — President, NAACP, Washington, D.C. Branch

Ms. Ali testified in support of all three bills, but she believes all three could benefit from
additional clarification, performance metrics, and compliance measures. She focused her testi-
mony on B24-0356, which she believes is necessary to promote justice and equity. In response to
Chief Contee’s opposition to the database on the grounds that other public employees are not sub-
ject to that same level of transparency, she argued that MPD officers’ ability to carry firearms
distinguishes them from other government employees. She also dismissed concerns that the bill
will create too much work for the PCB, believing that the community is ready to embrace these
additional responsibilities in order to achieve true transparency and accountability. She did
acknowledge the need to clarify and amplify protections for officers’ privacy. But disclosing evi-
dence related to misconduct or racial bias in policing are imperative.

Caitlin Holbrook — Policy Advocate & Research Associate, D.C. Justice Lab

Ms. Holbrook testified in support of B24-0356, but she urged the Council to add provisions
for meaningful oversight of corrections officers and special police officers. She noted that there
are more than 7,500 special police officers in the District — many of whom are armed and receive
only one week of training. She discussed an Office of Inspector General report finding that the
Department of Corrections had mishandled all 453 use-of-force grievances filed by residents.

Yonah Bromberg Gaber — Public Witness

Mx. Gaber expressed support for all three bills, but they believe they do not go far enough.
They echoed Ms. Holbrook’s support for creating more meaningful accountability of corrections
officers. They criticized mandatory arrest laws and asked for greater scrutiny regarding arrests that
result in no-papering decisions, since these subject individuals to confinement seemingly without
reason.

Ahoefa Ananouko — Policy Associate, American Civil Liberties Union of the District of
Columbia

Ms. Ananouko testified in general support of B24-0356. She argued that a robust system
of public safety must create a system through which police are held accountable for abuse of pow-
ers. While the ACLU-DC supports the general intent to create a more meaningful disciplinary
process for MPD officers and expand the authority of the OPC, she testified on components that
could benefit from more clarity and specificity.

While not strictly opposed to the creation of a new Deputy Auditor for Public Safety, Ms.
Ananouko cautioned that “the duties and responsibilities of the Deputy Auditor, as contemplated
by this legislation, are largely already within the powers of the D.C. Auditor, and in some cases
are duplicative of functions that OPC and the Police Complaints Board currently perform.” She
also commended the bill’s intent to provide greater oversight and accountability over SPOs but
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argued that “the Council must first create clear and uniform guidelines for all SPOs operating in
the District.” Without standardized rules governing how all SPOs, OPC’s ability to conduct effec-
tive oversight is limited.

She criticized a component of the bill that would grant MPD one seat on the PCB, even as
a non-voting member. She, on the other hand, praised the bill specifying subpopulations that
should have membership on the board, including young people, neighborhoods impacted by po-
licing, and LGBTQIA communities. She acknowledged, however, that the specific language in the
bill may complicate attempts to have the PCB fully staffed. She asked that the Committee amend
the legislation so that the PCB can make recommendations on MPD policy sua sponte, and not
just in advance of MPD implementing that policy. She argued that without requiring MPD to fol-
low the PCB’s recommendations, it “does not create an avenue for real accountability.” Similarly,
she recommended that OPC’s recommendations regarding the discipline to be imposed on an of-
ficer be binding. She noted that according to an October 2020 OPC report, 60% of sustained com-
plaints of misconduct result in only minor disciplinary sanctions for the officer. These low-level
reprimands, according to the report, “allow officers to believe that complaints from community
members are unimportant.”

Ms. Ananouko next praised the bill allowing for the submission of anonymous complaints
to OPC, but she asked the Council to create a separate process for resolving anonymous com-
plaints. She also asked that the bill be amended to allow for complainants to request that their
personally identifiable information be removed prior to the case information being shared with
MPD to assuage fears of retaliation.

Ms. Ananouko testified that the ACLU-DC strongly supports provisions in the bill that
would increase the public’s access to MPD disciplinary records through FOIA. She asked that the
Council clarify MPD’s ability to deny fee waivers for records requests since fees can thwart public
access. Additionally, she asked that the Council clarify the scope of the personal privacy exemp-
tion under FOIA, expand the public access to BWC footage, and require more detailed reporting
regarding MPD’s timeliness in responding to FOIA requests.

Ms. Ananouko next testified about the bill’s proposal to create a database for officer mis-
conduct. She believes such a database is crucial tool in identifying systemic issues within MPD,
as well as discovering patterns of misconduct by individual officers. She encouraged the Council
to consider an enforcement mechanism for the database that include deadlines for reporting and
penalties for not meeting those deadlines, such as reductions to its annual budget. She also recom-
mended “that the Council include a provision providing that each officer be assigned a unique
identifier to track certification and misconduct history” for cases where an officer’s ID or badge
number changes over their service.

Finally, Ms. Ananouko urged the Council to create a meaningful process through which
the community can weigh in on the selection of the next Chief of Police.

Miya Walker — Policy & Advocacy Manager, Black Swan Academy
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Ms. Walker testified on behalf of Black Swan Academy regarding B24-0254. She believes
more robust data collection will help build support for removing SROs from schools. She criticized
the bill for not providing youth with a direct outlet to report their interactions with law enforce-
ment, and instead relying on information submitted by law enforcement. She recommended the
Council create a formal data collection and reporting process for students to anonymously share
concerning interactions with law enforcement. She also asked that reporting requirements be ex-
panded to include whenever an officer is on campus. Additionally, she suggested that security
guards be added to the definition of “law enforcement” so that their interactions with youth are
still reported. She asked the Council to consider adding an enforcement guardrail for MPD to
complete the required data collection and reporting to a high standard of compliance.

Kristi Matthews - Director, D.C. Girls’ Coalition

Ms. Matthews testified to advocate for a youth-centered complaint process to be added to
B24-0254. She believes that this process needs to be clear and accessible to allow students to report
interactions with law enforcement, including SROs and security officers, where they have been
harmed or targeted. This entity needs to be separate from the existing reporting system, so it does
not lead to more harm or trauma.

Fritz Mulhauser — Co-Chair, Coalition Legal Committee, D.C. Open Government Coali-
tion

Mr. Mulhauser testified in support of B24-0356. He praised the bill’s proposal to provide
greater public access to police disciplinary records by removing “roadblocks” in the FOIA process
and through the creation of a database. He noted that some states have limited the release of disci-
plinary records to those relating to a sustained allegation of misconduct. However, evaluating com-
plaint investigations and outcomes requires access to all allegations of misconduct, not just sus-
tained allegations, ‘““since a large fraction are not adjudicated.” He noted that the New York legis-
lature recently adopted the second approach.

He next walked through ways in which the bill could further specify the records eligible
for disclosure. He explained how the bill’s definition of “disciplinary records” could be improved.
He also explained possible benefits for setting a time limit for how long records are available to
the public, since “large volumes [] retained under a lengthy retention schedule” could lead to “se-
rious bottleneck.” He also noted that the definition of “disciplinary records” is used in reference
to the revised FOIA system and the contents of proposed database. It may be helpful to decouple
those definitions.

Despite praising the bill for promoting greater public access to records, Mr. Mulhauser
argued that some FOIA exemptions should be preserved. He noted that records of “other persons
that should be considered for privacy protection include some body worn camera video, some
victim autopsy details such as photos, and witness interview details.” To prevent duplicative ef-
forts from multiple agencies regarding an incident, he recommended “requiring designation of a
lead agency to handle review and redaction once for the body of common records.” He further
recommended that the bill limit or eliminate fees for misconduct records requests. Given the vol-
ume of records requested under the expanded access to disciplinary records, he recommended that
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the Council consider a special response deadline for these records. Finally, he cautioned that it
“will be more or less difficult to create depending on what is in it” since, for example, preparing
redacted versions of all disciplinary records will be time consuming. He stated that a database with
basic elements may still be useful, especially as a companion to a more robust FOIA. In supple-
mental testimony submitted to the Committee, Mr. Mulhauser discussed proposed amendments to
the bill in even greater detail.

Joy Masha — Program Administrator, D.C. Freedom Schools, Children’s Defense Fund

Ms. Masha testified on behalf of D.C. Freedom Schools in support of B24-0254 and B24-
0306. Her organization works to strengthen Miranda rights for kids, data collection policies within
schools, and to ensure that interactions with law enforcement account for their youth. She urged
the Council to center the conversation on the real-life impacts of children and families, especially
Black youth who are disproportionately targeted by law enforcement. She encouraged the Council
to engage parents in the development of the bills and consider them in the context of family, and
not young people in isolation.

Eva Richardson — Staff Attorney, Disability Rights D.C., University Legal Services

Ms. Richardson testified in support of B24-0254. She shared how comprehensive, dis-
aggregated, publicly available data will specifically benefit students with disabilities who are more
likely to face school discipline. She suggested that the stop and arrest data should not only be able
to be disaggregated by disability, but also by the type of disability.

NeeNee Tay — Co-Conductor, Harriet’s Wildest Dreams

Ms. Tay focused her comments on B24-0356. She first summarized the bill’s main com-
ponents. She then discussed instances in which she personally experienced unjustified uses of force
but was never notified whether the officer faced discipline. She explained that community mem-
bers suspect that the officers involved in the death of Karon Hylton have faced multiple complaints
of misconduct, but lack of public access to their disciplinary records prevents the community from
fully understanding the extent of their misconduct. She noted the need for the bill to include mean-
ingful consequences for noncompliance, to be adequately funded, and concerns that the bill would
not be fully implemented because of opposition from the police union.

Karen M. Dale — Market President & CEO, Amerihealth Caritas District of Columbia

Ms. Dale testified in support of B24-0356. She expressed support for the bill’s proposed
creation of a publicly accessible database for officers’ disciplinary records. She noted a Gallup
poll finding that, “for the first time in 27 years, public confidence in law enforcement dipped below
50%.” Promoting access to officers’ disciplinary records “would be a critical step to restoring
public confidence in the institution of policing.” She noted that DC Health maintains a list of all
disciplinary actions taken against physicians licensed to practice in the District, which “helps en-
sure the that the highest quality of care is provided.” She believes law enforcement should embrace
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a similar style of public accountability. She encouraged the Council include “funding for the cre-
ation of the database, requirements for police departments to report discipline data on a prescribed
schedule, and penalties for noncompliance.”

Nikki D’Angelo — Community Organizer, Democrats for Education Reform D.C.

Ms. Angelo provided written testimony in support of B24-0254, praising it for “improving
transparency and accountability for both schools and the Metropolitan Police Department regard-
ing school-based disciplinary actions involving law enforcement.” She recommended including
special education transportation to be tracked for school-based incidents.

Sunny Kuti — Youth Organizer, The National Reentry Network for Returning Citizens

Mr. Kuti testified in support of B24-0356, but he encouraged the Council to consider im-
plementing more oversight of corrections officers within the Department of Corrections (“DOC”).
He argued that residents at the DOC are subjected to disrespectful and assaultive behavior by staff
without accountability or recourse. He briefly discussed a report issued by the Office of Inspector
General finding that DOC systematically mishandled use-of-force grievances.

Roz Brooks — Policy Leader, CEO Action for Racial Equity

Ms. Brooks testified on behalf of CEO Action for Racial Equity (“CEOARE”) in support
of B24-0356. CEOARE is a “fellowship of over 100 companies that mobilizes a community of
business leaders” to advance public policy across various areas, including public safety. CEOARE
expressed its support “for the creation of police misconduct registries that can provide law en-
forcement agencies with complete access to candidates’ misconduct records.” Such a database
will prevent law enforcement agencies from hiring individuals who have been terminated for mis-
conduct (or resigned in lieu of termination) from being rehired by other law enforcement agencies.
CEOARE issued six recommendations to improve the proposal to create a database. First, establish
a prescribed schedule for reporting misconduct with penalties for noncompliance. Second, make
sure to include records of officers who resign while a misconduct claim is pending. Third include
officer and complainant demographic information as part of the record. Fourth, revise or clarify
MPD’s policy of automatically purging records of misconduct. Fifth, establish an audit schedule.
And sixth, mandate screening of candidates for hire by a District law enforcement agency using
this and other disciplinary databases.

Shanni Alon — Public Witness

Ms. Alon provided written testimony in support of B24-0254. She emphasized the im-
portance of ensuring that the proposed metrics are disaggregated and published by both OSSE and
MPD. She believes that the publication timeline for OSSE should be biannually — after the first
semester and at the end of the academic year — to allow for necessary policy changes during the
academic year. Additionally, she recommended providing an enforcement mechanism to ensure
that OSSE and MPD publish the data on a timely basis. The enforcement mechanism could include
the Chief of Police and Superintendent testifying to the Council regarding the data findings.
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Christy E. Lopez — Professor from Practice, Faculty Co-Director, Center for Innovations
in Community Safety, Georgetown Law

Professor Lopez testified in support of B24-0356. While she was supportive of many com-
ponents in the legislation, she focused her comments on two aspects of the bill: the creation of the
Deputy Auditor for Public Safety position and continuing administrative investigations of miscon-
duct while the decision whether to prosecute is pending. She recounted OPC Director Tobin’s
characterization of police oversight in the District, which he described as primarily focused on
evaluating an officer’s conduct after misconduct has already taken place. The Deputy Auditor
would provide “front-end” oversight aimed at preventing misconduct by examining the practices
and culture that increase the likelihood of misconduct. While one option is to empower and fund
OPC to perform this function, her “consistent experience and observation in agencies across the
country is that it is difficult for an oversight entity focused on the review or investigation of indi-
vidual instances of police misconduct to also serve a front-end, systemic function.” The Deputy
Auditor position must be structured in a way that complements, rather than duplicates, the over-
sight functions of other agencies. One option would be to have the Deputy Auditor, rather than the
PCB, “be responsible for providing comments about certain new policies and training updates,”
though it could solicit input from the PCB. She underscored the need to clarify “which oversight
entity will investigate or review which types of incidents or complaints.”

Next, Professor Lopez discussed how the bill would allow for administrative investigations
into an officer’s conduct to go forward during the pendency of criminal investigations. She noted
that “[i]ncident referred to prosecutors for potential criminal prosecution generally include the
most serious allegations of misconduct,” but “the vast majority of these referred cases . . . are not
prosecuted.” Taken together, this means “there is a systemic delay in the full-investigation and
resolution of the most serious allegations of misconduct.” Furthermore, the U.S. Attorney’s Office
“has a particularly egregious record regarding the timely review of cases” — with some pending
for as long as 1,497 days. She recommends that the legislation require that MPD and OPC change
the practice of delaying administrative investigations. Her suggestion is that the language permit,
but not require, that the Chief of Police complete administrative investigations before the conclu-
sion of the criminal investigation.

Finally, Professor Lopez asked that the Council require that the OPC Executive Director
conduct investigations in cases where he discovers evidence of abuse not alleged by the complain-
ant. The provision’s use of the word “may” leaves the decision to investigate in the Executive
Director’s discretion.

Bobby Pittman — Chair, First District Citizens’ Advisory Council

Mr. Pittman provided written testimony on behalf of the First District Citizens’ Advisory
Council. He acknowledged the potential traumatic impacts of an arrest, but he remained concerned
that requiring a more mature Miranda policy for youth will impede investigations. He was also
skeptical of the practicability of providing youth with access to counsel, including who would
provide the lawyers and what the system would be for contacting a lawyer before questioning.
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Mr. Pittman recognized the limited role that MPD plays in school disciplinary incidents
and suggested that teachers and administrators should be better equipped to respond to school
incidents instead of calling MPD. He also acknowledged the reality that police may be responding
to incidents involving adults, not students on school grounds.

Government Witnesses

Sarah Jane Forman — General Counsel, Office of the State Superintendent of Education
(“OSSE”)

Ms. Forman testified on behalf of OSSE. She expressed interest in revisiting the current
language of the bill in light of existing data collection practices around school discipline. She
believed that several of the new metrics added in the bill are currently being measured and publicly
shared by OSSE. Ms. Forman shared how OSSE’s Discipline Data Collection and Template Cer-
tification “requires each local education agency or entity operating a publicly funded community-
based organization to provide statutorily mandated discipline data in the form and manner pre-
scribed by OSSE.” Ms. Forman said that this template already includes some of the metrics pro-
posed in the bill. For example, Appendix A provides a comprehensive list of conduct leading to
discipline, which includes the additional conduct proposed in the bill - “recovery of weapons, re-
covery of contraband, recovery of controlled dangerous substances.” She believes that misconduct
should continue to be presented in the current format, instead of a narrative, to ensure standardi-
zation of the data. Additionally, the proposed bill calls for reporting on “the type and count of
weapons, contraband or controlled substances recovered.” Ms. Forman stated that this information
is detailed in Appendix A (list of misconduct, including contraband or controlled substances) and
Appendix E (list of weapons).

Furthermore, Ms. Forman believes that the requirement for LEAs to “report law enforce-
ment involvement in any school action or activity” is too broad. She recommends that the language
should clarify what is constituted by “any school action or activity.” She believes that the reporting
of law enforcement involvement should be limited to student misconduct.

Michael Tobin — Executive Director, Office of Police Complaints

Director Tobin began with a general overview of civilian oversight of police in the District,
which began with the Metropolitan Police Board in 1861. The commissioners of this body were
“granted far greater responsibility and oversight than most police boards in the country currently
have,” without the “jurisdictional or authority limitations that currently restrict civilian oversight
to a nominal advisory role.” In contrast, under the present system, “we have an oversight agency
that is primarily investigative in its function and limited in its jurisdiction, and a civilian board that
has little authority to provide meaningful community input into police policy, procedure, disci-
pline, and training.”

Director Tobin’s remaining testimony focused on specific provisions within B24-0356.
Regarding the proposed creation of a Deputy Auditor for Public Safety, Director Tobin noted that
the proposed duties and responsibilities of that position duplicate the background of functions of
both the Office of the District of Columbia Auditor (“ODCA”), as well as the Office of Police
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Complaints. As proof that the ODCA already possesses the requisite authority, he noted that
ODCA is already conducting an audit concerning MPD officers’ use of force and the impact of
civil lawsuits concerning police misconduct. Rather than creating a new position, Director Tobin
instead recommended that the Council provide OPC with the resources and statutory authority to
perform more vigorous oversight.

Turning to proposed changes to the Police Complaints Board (“PCB”), he argued that the
“proposal [that] allows the renamed oversight board to provide comments on MPD policy, proce-
dure, or training” is “not substantively different from authority it currently possesses.” Despite the
bill giving the PCB input on the job description and qualifications for the Chief of Police, the bill
fails to give the PCB any meaningful participation in the selection process. Without changes to the
PCB’s authority, Director Tobin was skeptical that its expanded membership would lead to any
significant change in police oversight.

Director Tobin next discussed provisions in the bill that would allow OPC to investigate
complaints against SPOs. He argued that the lack of uniformity regarding SPOs — whether they
are employed by the government or private businesses, how they were trained, their jurisdiction
and function, and how any records of their misconduct are maintained — complicates oversight. He
encouraged that the Council rectify inconsistent standards and guidelines for SPOs before attempt-
ing to implement a system for investigating misconduct. He also noted that the proposal “lacks
any ability to take any disciplinary action against the individual or private companies” even with
a sustained allegation of misconduct.

He commended the legislation’s proposal to give OPC the authority “to conduct adminis-
trative investigations and make findings on all serious use of force incidents and in-custody deaths
involving MPD, HAPD, or special police.” However, he cautioned that “this function would likely
require OPC to have a 24/7/365 incident response capability” at significant cost.

Director Tobin praised provisions in the bill allowing OPC to investigate complaints sub-
mitted anonymously. He criticized the provision requiring OPC to report to the Deputy Auditor
for Public Safety regarding the status of complaint investigations, as this would undermine OPC’s
independence. He also expressed concerns about the resulting delays, should the bill’s requirement
that three PCB members agree on dismissing a complaint take effect.

Director Tobin then addressed the bill’s proposal to allow OPC’s director to recommend a
specific form of discipline after a sustained allegation of misconduct. He was critical of the pro-
posal to allow the police chief to not follow such recommendations, provided he submit an expla-
nation within 45 days. In addition to unnecessarily extending the timeline for resolving a case, he
noted that this system “ignores the fact that MPD has historically failed to follow the recommen-
dations of both the executive director or oversight board.” He instead argued that the Council
should implement the disciplinary system that the PCB recommended.

Finally, he praised provisions in the bill that would limit FOIA exemptions related to police
records and require that MPD maintain a database regarding an officer’s disciplinary history.

Kathy Patterson — D.C. Auditor, Office of the District of Columbia Auditor
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Ms. Patterson testified on behalf of the Office of the District of Columbia Auditor. She
opened her testimony by underscoring the importance of drawing clear lines between the duties of
ODCA and OPC. She proposed two different ways for distinguishing OPC and ODCA’s roles:
first, a system in which OPC looks forward by reviewing MPD policies before they take effect
while ODCA reviews how MPD policies have played out after the fact, or second, a system in
which OPC focuses on individual members’ conduct, while ODCA focuses on institutional poli-
cies and practices.

Regarding the proposed creation of a Deputy Auditor for Public Safety, Ms. Patterson
acknowledged that the position may very well be better situated in other agencies, but she would
be “ready and willing to take on the responsibility” of creating that role within ODCA. She did
note that if the position were placed within ODCA, “there are no additional powers that the Deputy
Auditor for Public Safety” would need. She also expressed reservations concerning the bill’s pro-
posal to create a search committee for hiring a deputy auditor, the requirement that the deputy
auditor be an attorney, and the limitation that the deputy auditor may only be removed for cause.

She recommended that the Council amend the bill to “require a single annual discipline
collection to be provided by LEAs to OSSE and reported publicly.” This data collection and public
report could align with federal requirements, as well as be augmented with other local specific data
collection requests. Additionally, Ms. Patterson testified that LEAs have varying data collection
practices, which significantly hinder the data quality. Ms. Patterson attributes these issues to the
fact that there is not enough data collection through the automated data system (“ADT”), and pub-
lic charter schools are reporting “discipline data through a multi-step process instead of directly to
OSSE.” She offered numerous examples of other states that have committed to an automated sys-
tem and suggested that the “Council require that all student discipline data be collected via the
ADT and with controls that ensure that all data is comparable.” This would replace the existing
“discipline data submission process requiring LEAs to submit discipline data four times a year
directly to OSSE,” which is prone to “error and increased burden on LEAs.”

Katerina Semyonova — Special Counsel to the Director for Policy, Public Defender Service
for the District of Columbia

Ms. Semyonova praised components of B24-0356 that would expose law enforcement dis-
ciplinary records to public scrutiny, that allow for anonymous complaints to be investigated by
OPC, and that allow OPC to conduct its own investigations while the U.S. Attorney’s Office in-
vestigates the same conduct. She underscored that these provisions should be passed alongside
more comprehensive reforms recommended by the PRC and community members.

She proposed that OPC’s authority be expanded to include the Department of Corrections,
noting the lack of an effective oversight body. She also proposed that OPC be required to provide
complainants with an easier way of uploading video that can serve as the basis of a complaint and
to remove the requirement that a complaint be “reduced to writing” by someone with “personal
knowledge.” She further argued that, even without a complaint, OPC should have the ability to
pull body-worn camera footage of particular officers to determine if there is a pattern of miscon-
duct and to randomly select footage to review for misconduct. She also suggested that OPC be
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required to recommend a specific form of discipline after a sustained allegation of misconduct,
and that MPD should be bound by that recommendation.

While she praised provisions related to Freedom of Information Act requests, she argued
that the bill should clarify which specific redactions are allowed. She stated that the bill should
also allow disclosures of instances in which police act as witnesses and the terms of any mediation,
and she provided a modified definition of “disciplinary records” to be used in the law. Finally, she
proposed various enforcement mechanisms that would provide greater accountability, including
tightened time limits, financial penalties for unreasonable delays, and the direct disclosure of doc-
uments by OPC regarding complaint investigations. She argued that defense counsel should have
even greater access to OPC’s case files than the general public, instead of relying on subpoenas
for the same evidence.

B24-0515

On Monday, March 14, 2022, the Committee on the Judiciary and Public Safety held a
public hearing on B24-0515, the “Law Enforcement Career Opportunities for District Residents
Expansion Amendment Act of 2021”. A video recording of the public hearing can be viewed at
https://entertainment.dc.gov/page/2022-council-district-columbia-hearings. The Committee did
not receive testimony in addition to the Executive’s testimony summarized above.

IMPACT ON EXISTING LAW

Title 1 of the Committee Print includes twenty-six subtitles reforming police practices, expanding
the authority and membership of related oversight bodies, and expanding access to records and
information related to police conduct.

First, Subtitle A amends the Limitation on the Use of the Chokehold Act of 1985 to expand
the prohibition on the use of trachea holds and carotid artery holds by law enforcement officers to
more broadly prohibit the use of neck restraints and asphyxiating restraints.

Subtitle B amends the Body-Worn Camera Regulation and Reporting Requirements Act of
2015 and the District of Columbia Municipal Regulations to expand public access to body-worn
camera (“BWC”) footage and to prohibit officers from reviewing their BWC recordings and BWC
recordings that have been shared with them to assist in writing initial reports. Subtitle B also
establishes a process for the subjects of a serious use of force, or their next of kin, to object to the
release of BWC footage regarding the incident, to require that the MPD report out data related to
FOIA requests for BWC, including the outcome, cost, and length of time to complete the request,
to prohibit the redaction of the likeness of any local, county, state, or federal government
employees acting in their professional capacities, other than those acting undercover, from being
redacted or otherwise obscured, to clarify the process for MPD notifying the next of kin before
releasing footage, and to clarify that the BWC footage of officers “directly involved” in the use of
force be disclosed, to require that MPD consult with an organization on ways to notify the next of
kin, and to require that the notification process incorporate the organization’s feedback.

Subtitle C amends the Office of Citizen Complaint Review Establishment Act of 1998 to
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clarify OPC’s ability to investigate complaints related to the DCHAPD, to expand OPC’s
jurisdiction to investigate complaints related to certain OIG officers, expand OPC’s jurisdiction to
receive and investigate complaints for law enforcement officers making false statements, to expand
the membership of the PCB, to require that the Police Chief submit new or amended written
directives to the PCB for written feedback, except when exigent circumstances exist, and to
describe the factors PCB should consider when reviewing written directives, to allow OPC to
receive anonymous complaints, to allow OPC’s Executive Director to initiate their own complaint
or take other appropriate action upon the discovery of any evidence of abuse or misuse of police
powers that was not alleged by the complainant in the complaint, to require that the Executive
Director issue a recommendation for the discipline to be imposed on a police officer after a
sustained allegation of misconduct, to grant OPC’s Executive Director access to the subject police
officer’s personnel file and the most recent Table of Offenses and Penalties Guide to allow the
Executive Director to make an informed recommendation on the discipline to be imposed, and to
require that the Chief of Police provide a written rationale for following or not following the
Executive Director’s recommendation of discipline.

Subtitle D establishes in statute the Use of Force Review Board, composed of the Executive
Director of the Office of Police Complaints, three civilian members who have no current or prior
affiliation with law enforcement, and seven members of MPD selected by the Chief of Police.

Subtitle E amends the Anti-Intimidation and Defacing of Public or Private Property to
Criminal Penalty Act of 1982 to repeal the ban on wearing masks and hoods.

Subtitle F amends Title 23, Chapter 5, Subchapter 11 of the District of Columbia Official
Code to establish an informed consent process where officers must, before conducting a consent
search, inform the person of their rights.

Subtitle G amends the Metropolitan Police Department Application, Appointment, and
Training Requirements of 2000 to require that MPD’s continuing education requirements include
instruction on racism and white supremacy, limiting the use of force and employing de-escalation
tactics, the prohibition on the use of prohibited techniques, the limitations on the use of consent
searches, and the duty to report excessive force or misconduct, to reconstitute and expand the
membership of the POST Board, to allow lawfully admitted permanent residents to serve as MPD
officers, and to require that the POST Board establish minimum application and appointment
criteria related to an applicant has prior service with another law enforcement and whether it
involved alleged or sustained misconduct or resulted in discipline imposed.

Subtitle H amends the First Amendment Assemblies Act of 2004 to require that the
uniforms and helmets of officers policing the First Amendment assemblies prominently identify
the officers’ affiliation with District law enforcement.

Subtitle 1 amends D.C. Code § 16-705 to grant defendants the right to a jury trial when
charged with criminal threats, resisting arrest, or intent-to-frighten assault committed against a law
enforcement officer.

Subtitle J amends the Revised Statutes of the District of Columbia to repeal the offense of
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failure to arrest.

Subtitle K amends the Omnibus Police Reform Amendment Act of 2000 to prohibit MPD
from hiring officers who have committed serious misconduct while employed at, who were
terminated or forced to resign from, or who resigned to avoid disciplinary action while employed
at, a law enforcement agency

Subtitle L amends the District of Columbia Government Comprehensive Merit Personnel
Act of 1978 to prohibit MPD management from negotiating discipline during collective
bargaining.

Subtitle M amends the Omnibus Public Safety Agency Reform Amendment Act of 2004
to repeal the 180-day statute of limitations for initiating investigations regarding potential criminal
conduct or serious uses of force.

Subtitle N creates a standard for when officers may use deadly force and specifies the
factors a trier of fact must consider when evaluating an officer’s deadly use of force.

Subtitle O prohibits District law enforcement from acquiring certain types of military
weaponry, requires that District law enforcement agencies publish the notice of request for, and
acquisitions of, property through federal government programs, requires that District law
enforcement agencies return or dispose of any prohibited military weaponry, and requires that the
law enforcement agency publish an inventory of any weaponry so returned or disposed.

Subtitle P amends the First Amendment Assemblies Act of 2004 to establish more specific
guidelines for when law enforcement officers may disperse a First Amendment assembly or other
gathering and how dispersal orders are issued, to establish a more nuanced framework for
determining when chemical irritants, riot gear, and less-lethal projectiles may be used, to require
more detailed reporting after the use of these weapons, and to require that District law enforcement
agencies publish information on a publicly accessible website regarding efforts to purchase or
acquire less-lethal weapons.

Subtitle Q amends the Office of Citizen Complaint Review Establishment Act of 1998, to
require that OPC conduct a study if bias impacted threat assessments during protests between
January 2017 and January 2021.

Subtitle R requires that the Deputy Auditor for public safety examine MPD officer’s ties
to, or affiliation with White Supremacist organizations and other hate groups

Subtitle S establishes a standard for when vehicular pursuits are permissible and designates
certain law enforcement tactics during vehicular pursuits as either a deadly use of force or serious
use of force.

Subtitle T amends the Attendance Accountability Amendment Act of 2013 to require that

local education agencies report out data related to school-based arrests and other law enforcement
actions on school grounds, in school vehicles, or at school-sponsored events. Subtitle also amends
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the Revised Statutes of the District of Columbia to require MPD to maintain data related to law
enforcement actions performed on school grounds.

Subtitle U amends the Drug Paraphernalia Act of 1982 to allow District employees acting
in within scope of their official duties, as well contractors and grantees engaged to combat opioid
overdoses acting within the scope of their contract, to deliver, or possess with intent to deliver,
drug testing equipment.

Subtitle V amends the Revised Statutes of the District of Columbia to require that MPD
submit overtime reports to the Council every two pay periods and maintain copies of these reports
on its website

Subtitle W amends the Police Officer and Firefighter Cadet Programs Funding
Authorization and Human Rights Act of 1977 Amendment Act of 1982 to extend eligibility for
MPD’s Cadet Program to high school graduates under 25 years of age and senior-year high school
students who have substantial ties to the District, such as currently or formerly residing, attending
school, or working in the District for a significant period of time.

Subtitle X amends the Freedom of Information Act of 1976 to clarify that the person
privacy exemption does not preclude the release of disciplinary records for MPD, HAPD, or OIG
officers. Subtitle X also amends the Office of Citizen Complaint Review Establishment Act of
1998 to require that OPC establish and maintain a publicly accessible database that contains the
information related to sustained allegations of misconduct, and to create an advisory group to
consult with OPC on policies regarding the database and FOIA disclosures for disciplinary records.

Subtitle Y amends the District of Columbia Municipal Regulations to allow MPD to share
unexpurgated adult arrest records with employees working to reduce gun violence, or serve
individuals at high risk of being involved in gun violence within the Criminal Justice Coordinating
Council, the Office of Gun Violence Prevention, the Office of Neighborhood Safety and
Engagement, the Office of the Attorney General, and the Office of Victim Services and Justice
Grants.

Subtitle Z amends the District of Columbia Auditor Subpoena and Oath Authority Act of
2004 to create within the Office of the District of Columbia Auditor the new position of Deputy
Auditor for Public Safety

FISCAL IMPACT

The Committee adopts the fiscal impact statement of the District’s Chief Financial Officer.

RACIAL EQUITY IMPACT

A racial equity impact assessment issued by the Council Office of Racial Equity is attached
to this report.
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Title |

Subtitle A:

Subtitle B:

Subtitle C:

SECTION-BY-SECTION ANALYSIS

Amends the Limitation on the Use of the Chokehold Act of 1985 to more
broadly prohibit the use of neck restraints and asphyxiating restraints.

Amends the Body-Worn Camera Regulation and Reporting Requirements
Act of 2015 and the District of Columbia Municipal Regulations to expand
public access to body-worn camera (“BWC”) footage, to prohibit officers
from reviewing their BWC recordings and BWC recordings that have been
shared with them to assist in writing initial reports, to establish a process
for the subjects of a serious use of force, or their next of kin, to object to the
release of BWC footage regarding the incident, to require that the MPD
report out data related to FOIA requests for BWC, to prohibit redacting the
likeness of any local, county, state, or federal government employees acting
in their professional capacities, other than those acting undercover, to
clarify the process for MPD notifying the next of kin before releasing
footage, to clarify that the BWC footage of officers “directly involved” in
the use of force be disclosed, to require that MPD consult with an
organization specializing in grief and trauma on ways to notify the next of
kin, and to require that the notification process incorporate the
organization’s feedback.

Amends the Office of Citizen Complaint Review Establishment Act of 1998
to clarify OPC’s ability to investigate complaints related to the DCHAPD,
to expand OPC’s jurisdiction to investigate complaints related to certain
OIG officers, to expand OPC’s jurisdiction to receive and investigate
complaints for law enforcement officers making false statements, to expand
the membership of the PCB, to require that the Police Chief submit new or
amended written directives to the PCB for written feedback, except when
exigent circumstances exist, to describe the factors PCB should consider
when reviewing written directives, to allow OPC to receive anonymous
complaints, to allow OPC’s Executive Director to initiate their own
complaint or take other appropriate action upon the discovery of any
evidence of abuse or misuse of police powers that was not alleged by the
complainant in the complaint, to require that the Executive Director issue a
recommendation for the discipline to be imposed on a police officer after a
sustained allegation of misconduct, to grant OPC’s Executive Director
access to the subject police officer’s personnel file and the most recent
Table of Offenses and Penalties Guide to allow the Executive Director to
make an informed recommendation on the discipline to be imposed, and to
require that the Chief of Police provide a written rationale for following or
not following the Executive Director’s recommendation on discipline.
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Subtitle D:

Subtitle E:

Subtitle F:

Subtitle G:

Subtitle H:

Subtitle I:

Subtitle J:

Subtitle K:

Subtitle L:

Establishes in statute the Use of Force Review Board and describes its
membership.

Amends the Anti-Intimidation and Defacing of Public or Private Property
to Criminal Penalty Act of 1982 to repeal the ban on wearing masks and
hoods.

Amends Title 23, Chapter 5, Subchapter Il of the District of Columbia
Official Code to establish an informed consent process where officers must,
before conducting a consent search, inform the subject of their rights.

Amends the Metropolitan Police Department Application, Appointment,
and Training Requirements of 2000 to require that MPD’s continuing
education requirements include instruction on racism and white supremacy,
limiting the use of force and employing de-escalation tactics, the prohibition
on the use of prohibited techniques, the limitations on the use of consent
searches, and the duty to report excessive force or misconduct, to
reconstitute and expand the membership of the POST Board, to allow
lawfully admitted permanent residents to serve as MPD officers, and to
require that the POST Board establish minimum application and
appointment criteria related to an applicant with prior service at another law
enforcement agency and whether it involved alleged or sustained
misconduct or resulted in discipline.

Amends the First Amendment Assemblies Act of 2004 to require that the
uniforms and helmets of officers policing the First Amendment assemblies
prominently identify the officers’ affiliation with District law enforcement.

Amends D.C. Code § 16-705 to grant defendants the right toa jury trial when
charged with criminal threats, resisting arrest, or intent-to-frighten assault
committed against a law enforcement officer.

Amends the Revised Statutes of the District of Columbia to repeal the
offense of failure to arrest.

Amends the Omnibus Police Reform Amendment Act of 2000 to prohibit
MPD from hiring officers who have committed serious misconduct while
employed at, who were terminated or forced to resign from, or who resigned
to avoid disciplinary action while employed at, a law enforcement agency.

Amends the District of Columbia Government Comprehensive Merit

Personnel Act of 1978 to make discipline a sole management right that
cannot negotiated during collective bargaining.
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Subtitle M:

Subtitle N:

Subtitle O:

Subtitle P:

Subtitle Q:

Subtitle R:

Subtitle S:

Subtitle T:

Amends the Omnibus Public Safety Agency Reform Amendment Act of
2004 to repeal the 180-day statute of limitations for initiating investigations
regarding potential criminal conduct or serious uses of force.

Establishes a standard for when officers may use deadly force and specifies
the factors a trier of fact must consider when evaluating an officer’s deadly
use of force.

Prohibits District law enforcement from acquiring certain types of military
weaponry, requires that District law enforcement agencies publish the
notice of request for, and acquisitions of, property through federal
government programs, requires that District law enforcement agencies
return or dispose of any prohibited military weaponry, and requires that the
law enforcement agency publish an inventory of any weaponry so returned
or disposed.

Amends the First Amendment Assemblies Act of 2004 to establish more
specific guidelines for when law enforcement officers may disperse a First
Amendment assembly or other gathering and how dispersal orders are
issued, to establish a more nuanced framework for determining when
chemical irritants, riot gear, and less-lethal projectiles may be used, to
require more detailed reporting after the use of these weapons, and to
require that District law enforcement agencies publish information on a
publicly accessible website regarding efforts to purchase or acquire less-
lethal weapons.

Amends the Office of Citizen Complaint Review Establishment Act of
1998, to require that OPC conduct a study if bias impacted threat
assessments during protests between January 2017 and January 2021.

Requires that the Deputy Auditor for public safety examine MPD officer’s
ties to, or affiliation with White Supremacist organizations and other hate
groups

Establishes a standard for when vehicular pursuits are permissible, and
designates certain law enforcement tactics during vehicular pursuits as
either a deadly use of force or serious use of force.

Amends the Attendance Accountability Amendment Act of 2013 to require
that local education agencies report out data related to school-based arrests
and other law enforcement actions on school grounds, in school vehicles, or
at school-sponsored events. Subtitle also amends the Revised Statutes of the
District of Columbia to require MPD to maintain data related to law
enforcement actions performed on school grounds.
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Subtitle U:

Subtitle V:

Subtitle W:

Subtitle X:

Subtitle Y:

Subtitle Z:

Title 11

Title 111

Amends the Drug Paraphernalia Act of 1982 to allow District employees
acting in within scope of their official duties, as well contractors and
grantees engaged to combat opioid overdoses acting within the scope of
their contract, to deliver, or possess with intent to deliver, drug testing
equipment.

Amends the Revised Statutes of the District of Columbia to require that
MPD submit overtime reports to the Council every two pay periods and
maintain copies of these reports on its website

Amends the Police Officer and Firefighter Cadet Programs Funding
Authorization and Human Rights Act of 1977 Amendment Act of 1982 to
extend eligibility for MPD’s Cadet Program to high school graduates under
25 years of age and senior-year high school students who have substantial
ties to the District, such as currently or formerly residing, attending school,
or working in the District for a significant period of time.

Amends the Freedom of Information Act of 1976 to clarify that the person
privacy exemption does not preclude the release of disciplinary records for
MPD, HAPD, or OIG officers; amends the Office of Citizen Complaint
Review Establishment Act of 1998 to require that OPC establish and
maintain a publicly accessible database that contains the information related
to certain sustained allegations of misconduct, and to create an advisory
group to consult with OPC on policies regarding the database and FOIA
disclosures for disciplinary records.

Amends the District of Columbia Municipal Regulations to allow MPD to
share unexpurgated adult arrest records with employees working to reduce
gun violence, or serve individuals at high risk of being involved in gun
violence within the Criminal Justice Coordinating Council, the Office of
Gun Violence Prevention, the Office of Neighborhood Safety and
Engagement, the Office of the Attorney General, and the Office of Victim
Services and Justice Grants.

Amends the District of Columbia Auditor Subpoena and Oath Authority
Act of 2004 to create within the Office of the District of Columbia Auditor
the new position of Deputy Auditor for Public Safety; amends the District
of Columbia Government Comprehensive Merit Personnel Act of 1978 to
provide ODCA with 5 excepted service employees.

Provides conforming amendments.

Provides the applicability clause, fiscal impact statement, and effective date
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COMMITTEE ACTION

On November 30, 2022, the Committee on the Judiciary and Public Safety held an Addi-
tional Meeting to consider B24-0320, the “Comprehensive Policing and Justice Reform Amend-
ment Act of 2022”. The meeting was called to order at 2:10 p.m. Chairperson Charles Allen rec-
ognized a quorum consisting of himself and Councilmembers Mary M. Cheh and Brooke Pinto.

Councilmember Pinto stated that B24-0320 is a direct response to the movement on police
reform ignited by the police killings of Breonna Taylor, George Floyd, and others. She noted the
creation of the Police Reform Commission and how its recommendations have informed B24-
0320. She believes the bill will help restore public trust in the institution of policing by eliminating
problematic policing practices, increasing transparency of police operations, and improving ac-
countability for police misconduct. Councilmember Cheh then asked a number of questions about
different provisions in the bill that had been raised by MPD.

Without objection, Chairperson Allen moved the Committee Report and Print for B24-
0320 en bloc, with leave for staff to make technical, conforming, and editorial changes. The Com-
mittee then voted 3-0 to approve the Committee Report and Print, with the Members voting as
follows:
YES: Chairperson Allen and Councilmembers Cheh and Pinto
NO: None
PRESENT:  None
ABSENT: Councilmembers Anita Bonds and Vincent C. Gray

LIST OF ATTACHMENTS

(A)  B24-0320, as introduced

(B) B23-0771, as introduced

(C) B23-0882, as introduced

(D)  B24-0094, as introduced

(E) B24-0112, as introduced

(F)  B24-0213, as introduced

(G) B24-0254, as introduced

(H)  B24-0356, as introduced

Q) B24-0515, as introduced

) Notice of Public Hearing on B23-0771 and B23-0882, as published in the District of
Columbia Register

(K)  Agenda and Witness List for B23-0771 and B23-0882

(L)  Witness Testimony for B23-0771 and B23-0882

(M)  Notice of Public Hearing on B24-0094, B24-0112, and B24-0213, as published in the
District of Columbia Register

(N)  Agenda and Witness List for B24-0094, B24-0112, and B24-0213
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(O)  Witness Testimony for B24-0094, B24-0112, and B24-0213

(P) Notice of Public Hearing on B24-0254 and B24-0356, as published in the District of
Columbia Register

(Q)  Agenda and Witness List for B24-0254 and B24-0356

(R)  Witness Testimony for B24-0254 and B24-0356

(S) Notice of Public Hearing on B24-0515, as published in the District of Columbia
Register

(T)  Agenda and Witness List for B24-0515

(U)  Witness Testimony for B24-0515

(V)  Fiscal Impact Statement for B24-0320

(W) Racial Equity Impact Assessment for B24-0320

(X)  Legal Sufficiency Determination for B24-0320

(Y)  Comparative Committee Print for B24-0320

(Z2)  Committee Print for B24-0320
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ATTACHMENT A



COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.
Washington D.C. 20004

Memorandum

To: Members of the Council

From: Nyasha Smith, Secretary to the Council
Date : Monday, June 28, 2021

Subject:  Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office of
the Secretary on Tuesday, June 15, 2021. Copies are available in Room 10, the
Legislative Services Division.

TITLE: "Comprehensive Policing and Justice Reform Amendment Act 0of2021", B24-
0320

INTRODUCED BY: Councilmembers Allen, Cheh, Henderson, McDuffie, Pinto, R.
White, Bonds, Gray, Lewis George, Nadeau, Silverman, T. White, and Chairman
Mendelson

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety.

Attachment

cc: General Counsel
Budget Director
Legislative Services
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BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this

act may be cited as the “Comprehensive Policing and Justice Reform Amendment Act of 2021

TITLE I. IMPROVING POLICE ACCOUNTABILITY AND TRANSPARENCY
SUBTITLE A. PROHIBITING THE USE OF NECK RESTRAINTS

Sec. 101. The Limitation on the Use of the Chokehold Act of 1985, effective January 25,

1986 (D.C. Law 6-77; D.C. Official Code § 5-125.01 et seq.), is amended as follows:

(a) Section 2 (D.C. Official Code § 5-125.01) is amended to read as follows:



76

77

78

79

80

81

82

83

84

85

86

87

88

&9

90

91

92

93

94

95

96

97

“Sec. 2. The Council of the District of Columbia finds and declares that law enforcement
and special police officer use of neck restraints constitutes the use of lethal and excessive force.
This force presents an unnecessary danger to the public. On May 25, 2020, Minneapolis Police
Department officer Derek Chauvin murdered George Floyd by applying a neck restraint to Floyd
with his knee for 8 minutes and 46 seconds. Hundreds of thousands, if not millions, of people in
cities and states across the world, including in the District, have taken to the streets to peacefully
protest injustice, racism, and police brutality against Black people and other people of color. Police
brutality is abhorrent and does not reflect the District’s values. It is the intent of the Council in the
enactment of this act to unequivocally ban the use of neck restraints by law enforcement and
special police officers.”.

(b) Section 3 (D.C. Official Code § 5-125.02) is amended as follows:

(1) Paragraph (1) is repealed.

(2) Paragraph (2) is repealed.

(3) A new paragraph (3) is added to read as follows:

“(3) “Neck restraint” means the use of any body part or object to attempt to control
or disable a person by applying pressure against the person’s neck, including the trachea or carotid
artery, with the purpose, intent, or effect of controlling or restricting the person’s movement or
restricting their blood flow or breathing.”.

(c) Section 4 (D.C. Official Code § 5-125.03) is amended to read as follows:

“Sec. 4. Unlawful use of neck restraints by law enforcement officers and special police
officers.

“(a) It shall be unlawful for:
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“(1) Any law enforcement officer or special police officer (“officer”) to apply a
neck restraint; and
“(2) Any officer who applies a neck restraint and any officer who is able to observe
another officer’s application of a neck restraint to fail to:
“(A) Immediately render, or cause to be rendered, first aid on the person on
whom the neck restraint was applied; or
“(B) Immediately request emergency medical services for the person on
whom the neck restraint was applied.

“(b) Any officer who violates the provisions of subsection (a) of this section shall be fined
no more than the amount set forth in section 101 of the Criminal Fine Proportionality Amendment
Act of 2012, effective June 11, 2013 (D.C. Law 19-317; D.C. Official Code § 22-3571.01), or
incarcerated for no more than 10 years, or both.”.

Sec. 102. Section 3 of the Federal Law Enforcement Officer Cooperation Act of 1999,
effective May 9, 2000 (D.C. Law 13-100; D.C. Official Code § 5-302), is amended by striking the
phrase “trachea and carotid artery holds” and inserting the phrase “neck restraints” in its place.

SUBTITLE B. IMPROVING ACCESS TO BODY-WORN CAMERA VIDEO
RECORDINGS

Sec. 103. Section 3004 of the Body-Worn Camera Regulation and Reporting Requirements
Act of 2015, effective October 22, 2015 (D.C. Law 21-36; D.C. Official Code § 5-116.33), is
amended as follows:

(a) Subsection (a)(3) is amended by striking the phrase “interactions;” and inserting the
phrase “interactions, and the results of those internal investigations, including any discipline

imposed;” in its place.
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(b) New subsections (c), (d), and (e) are added to read as follows:
“(c)(1) Notwithstanding any other law:
“(A) Within 5 business days after a request from the Chairperson of the
Council Committee with jurisdiction over the Metropolitan Police Department, the Metropolitan
Police Department shall provide unredacted copies of the requested body-worn camera recordings
to the Chairperson. Such body-worn camera recordings shall not be publicly disclosed by the
Chairperson or the Council; and
“(B) The Mayor:
“(i) Shall, except as provided in paragraph (2) of this subsection:
“(I) Within 5 business days after an officer-involved death
or the serious use of force, publicly release the names and body-worn camera recordings of all
officers who committed the officer-involved death or serious use of force; and
“(II) By August 15, 2020, publicly release the names and
body-worn camera recordings of all officers who have committed an officer-involved death since
the Body-Worn Camera Program was launched on October 1, 2014; and
“(i1) May, on a case-by-case basis in matters of significant public
interest and after consultation with the Chief of Police, the United States Attorney's Office for the
District of Columbia, and the Office of the Attorney General, publicly release any other body-
worn camera recordings that may not otherwise be releasable pursuant to a FOIA request.
“(2)(A) The Mayor shall not release a body-worn camera recording pursuant to
paragraph (1)(B)(i) of this subsection if the following persons inform the Mayor, orally or in

writing, that they do not consent to its release:
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“(1) For a body-worn camera recording of an officer-involved death,
the decedent’s next of kin; and

“(i1) For a body-worn camera recording of a serious use of force, the
individual against whom the serious use of force was used, or if the individual is a minor or unable
to consent, the individual’s next of kin.

“(B)(1) In the event of a disagreement between the persons who must
consent to the release of a body-worn camera recording pursuant to subparagraph (A) of this
paragraph, the Mayor shall seek a resolution in the Superior Court of the District of Columbia.

“(i1) The Superior Court of the District of Columbia shall order the
release of the body-worn camera recording if it finds that the release is in the interests of justice.
“(d) Before publicly releasing a body-worn camera recording of an officer-involved death,
the Metropolitan Police Department shall:

“(1) Consult with an organization with expertise in trauma and grief on best
practices for creating an opportunity for the decedent’s next of kin to view the body-worn camera
recording in advance of its release;

“(2) Notify the decedent’s next of kin of its impending release, including the date
when it will be released; and

“(3) Offer the decedent’s next of kin the opportunity to view the body-worn camera
recording privately in a non-law enforcement setting in advance of its release, and if the next of
kin wish to so view the body-worn camera recording, facilitate its viewing.

“(e) For the purposes of this subsection, the term:
“(1) “FOIA” means Title II of the District of Columbia Administrative Procedure

Act, effective March 25, 1977 (D.C. Law 1-96; D.C. Official Code § 2-531 et seq.);
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“(2) “Next of kin” shall mean the priority for next of kin as provided in
Metropolitan Police Department General Order 401.08, or its successor directive; and
“(3) “Serious use of force” shall have the same meaning as that term is defined in
MPD General Order 901.07, or its successor directive.”.
Sec. 104. Chapter 39 of Title 24 of the District of Columbia Municipal Regulations is
amended as follows:
(a) Section 3900 is amended as follows:
(1) Subsection 3900.9 is amended to read as follows:
“3900.9. Members may not review their BWC recordings or BWC recordings that have
been shared with them to assist in initial report writing.”.
(2) Subsection 3900.10 is amended to read as follows:
“3900.10. (a) Notwithstanding any other law, the Mayor:
“(1) Shall, except as provided in paragraph (b) of this subsection:

“(A) Within 5 business days after an officer-involved death or the
serious use of force, publicly release the names and BWC recordings of all officers who committed
the officer-involved death or serious use of force; and

“(B) By August 15, 2020, publicly release the names and BWC
recordings of all officers who have committed an officer-involved death since the BWC Program
was launched on October 1, 2014; and

“(2) May, on a case-by-case basis in matters of significant public interest
and after consultation with the Chief of Police, the United States Attorney's Office for the District
of Columbia, and the Office of the Attorney General, publicly release any other BWC recordings

that may not otherwise be releasable pursuant to a FOIA request.
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“(b)(1) The Mayor shall not release a BWC recording pursuant to paragraph (a)(1)
of this subsection if the following persons inform the Mayor, orally or in writing, that they do not
consent to its release:

“(A) For a BWC recording of an officer-involved death, the
decedent’s next of kin; and

“(B) For a BWC recording of a serious use of force, the individual
against whom the serious use of force was used, or if the individual is a minor or is unable to
consent, the individual’s next of kin.

“(2)(A) In the event of a disagreement between the persons who must
consent to the release of a BWC recording pursuant to subparagraph (1) of this paragraph, the
Mayor shall seek a resolution in the Superior Court of the District of Columbia.

“(B) The Superior Court of the District of Columbia shall order the
release of the BWC recording if it finds that the release is in the interests of justice.

“(c) Before publicly releasing a BWC recording of an officer-involved death, the
Metropolitan Police Department shall:

“(1) Consult with an organization with expertise in trauma and grief on best
practices for creating an opportunity for the decedent’s next of kin to view the BWC recording in
advance of its release;

“(2) Notify the decedent’s next of kin of its impending release, including
the date when it will be released; and

“(3) Offer the decedent’s next of kin the opportunity to view the BWC
recording privately in a non-law enforcement setting in advance of its release, and if the next of

kin wish to so view the BWC recording, facilitate its viewing.”.
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(b) Section 3901.2 is amended by adding a new paragraph (a-1) to read as follows:

“(a-1) Recordings related to a request from or investigation by the Chairperson of
the Council Committee with jurisdiction over the Department;”.

(c) Section 3902.4 is amended to read as follows:

“3902.4. Notwithstanding any other law, within 5 business days after a request from the
Chairperson of the Council Committee with jurisdiction over the Department, the Department shall
provide unredacted copies of the requested BWC recordings to the Chairperson. Such BWC
recordings shall not be publicly disclosed by the Chairperson or the Council.”.

(d) Section 3999.1 is amended by inserting definitions between the definitions of
“metadata” and “subject” to read as follows:

““Next of kin” shall mean the priority for next of kin as provided in MPD General Order
401.08, or its successor directive.

““Serious use of force” shall have the same meaning as that term is defined in MPD General
Order 901.07, or its successor directive.”.

SUBTITLE C. OFFICE OF POLICE COMPLAINTS REFORMS

Sec. 105. The Office of Citizen Complaint Review Establishment Act of 1998, effective
March 26, 1999 (D.C. Law 12-208; D.C. Official Code § 5-1101 et seq.), is amended as follows:

(a) Section 5(a) (D.C. Official Code § 5-1104(a)) is amended by striking the phrase “There
is established a Police Complaints Board (“Board”). The Board shall be composed of 5 members,
one of whom shall be a member of the MPD, and 4 of whom shall have no current affiliation with
any law enforcement agency.” and inserting the phrase “There is established a Police Complaints
Board (“Board”). The Board shall be composed of 9 members, which shall include one member

from each Ward and one at-large member, none of whom, after the expiration of the term of the
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currently serving member of the MPD, shall be affiliated with any law enforcement agency.” in its
place.
(b) Section 8 (D.C. Official Code § 5-1107) is amended as follows:
(1) A new subsection (g-1) is added to read as follows:
“(g-1)(1) If the Executive Director discovers evidence of abuse or misuse of police powers
that was not alleged by the complainant in the complaint, the Executive Director may:

“(A) Initiate the Executive Director’s own complaint against the subject
police officer; and

“(B) Take any of the actions described in subsection (g)(2) through (6) of
this section.

“(2) The authority granted pursuant to paragraph (1) of this subsection shall include
circumstances in which the subject police officer failed to:

“(A) Intervene in or subsequently report any use of force incident in which
the subject police officer observed another law enforcement officer, including an MPD officer,
utilizing excessive force or engaging in any type of misconduct, pursuant to MPD General Order
901.07, its successor directive, or a similar local or federal directive; or

“(B) Immediately report to their supervisor any violations of the rules and
regulations of the MPD committed by any other MPD officer, and each instance of their use of
force or a use of force committed by another MPD officer, pursuant to MPD General Order 201.26,
or any successor directive.”.

(2) Subsection (h) is amended by striking the phrase “subsection (g)” and inserting
the phrase “subsection (g) or (g-1)” in its place.

SUBTITLE D. USE OF FORCE REVIEW BOARD MEMBERSHIP EXPANSION

10
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Sec. 106. Use of Force Review Board; membership.
(a) There is established a Use of Force Review Board (“Board”), which shall review uses
of force as set forth by the Metropolitan Police Department in its written directives.
(b) The Board shall consist of the following 13 voting members, and may also include non-
voting members at the Mayor’s discretion:
(1) An Assistant Chief selected by the Chief of Police, who shall serve as the
Chairperson of the Board;
(2) The Commanding Official, Special Operations Division, Homeland Security
Bureau;
(3) The Commanding Official, Criminal Investigations Division, Investigative
Services Bureau;
(4) The Commanding Official, Metropolitan Police Academy;
(5) A Commander or Inspector assigned to the Patrol Services Bureau;
(6) The Commanding Official, Recruiting Division;
(7) The Commanding Official, Court Liaison Division;
(8) Three civilian members appointed by the Mayor, pursuant to section 2(e) of the
Confirmation Act of 1978, effective March 3, 1979 (D.C. Law 2-142; D.C. Official Code § 1-
523.01(e)), with the following qualifications and no current or prior affiliation with law
enforcement:
(A) One member who has personally experienced the use of force by a law
enforcement officer;
(B) One member of the District of Columbia Bar in good standing; and

(C) One District resident community member;

11
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(9) Two civilian members appointed by the Council with the following
qualifications and no current or prior affiliation with law enforcement:
(A) One member with subject matter expertise in criminal justice policy;
and
(B) One member with subject matter expertise in law enforcement oversight
and the use of force; and
(10) The Executive Director of the Office of Police Complaints.
Sec. 107. Section 2(e) of the Confirmation Act of 1978, effective March 3, 1979 (D.C. Law
2-142; D.C. Official Code § 1-523.01(e)), is amended as follows:
(a) Paragraph (38) is amended by striking the phrase *“; and” and inserting a semicolon in
its place.
(b) Paragraph (39) is amended by striking the period and inserting the phrase ““; and” in its
place.
(c) A new paragraph (40) is added to read as follows:
“(40) Use of Force Review Board, established by section 106 of the Comprehensive
Policing and Justice Reform Amendment Act of 2021, introduced on June 10, 2021 (Bill 24-
)
SUBTITLE E. ANTI-MASK LAW REPEAL
Sec. 108. The Anti-Intimidation and Defacing of Public or Private Property Criminal
Penalty Act of 1982, effective March 10, 1983 (D.C. Law 4-203; D.C. Official Code § 22-3312 et
seq.), is amended as follows:

(a) Section 4 (D.C. Official Code § 22-3312.03) is repealed.
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(b) Section 5(b) (D.C. Official Code § 22-3312.04(b)) is amended by striking the phrase
“or section 4 shall be” and inserting the phrase “shall be” in its place.

Sec. 109. Section 23-581(a-3) of the District of Columbia Official Code is amended by
striking the phrase “sections 22-3112.1, 22-3112.2, and 22-3112.3” and inserting the phrase
“sections 22-3112.1 and 22-3112.2” in its place.

SUBTITLE F. LIMITATIONS ON CONSENT SEARCHES

Sec. 110. Subchapter II of Chapter 5 of Title 23 of the District of Columbia Official Code
is amended by adding a new section 23-526 to read as follows:

“§ 23-526. Limitations on consent searches.

“(a) In cases where a search is based solely on the subject’s consent to that search, and is
not executed pursuant to a warrant or conducted pursuant to an applicable exception to the warrant
requirement, sworn members of District Government law enforcement agencies shall:

“(1) Prior to the search of a person, vehicle, home, or property:

“(A) Explain, using plain and simple language delivered in a calm
demeanor, that the subject of the search is being asked to voluntarily, knowingly, and intelligently
consent to a search;

“(B) Advise the subject that:

“(i) A search will not be conducted if the subject refuses to provide

consent to the search; and
“(i1) The subject has a legal right to decline to consent to the search;
“(C) Obtain consent to search without threats or promises of any kind being

made to the subject;

13
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“(D) Confirm that the subject understands the information communicated
by the officer; and
“(E) Use interpretation services when seeking consent to conduct a search
of a person:
“(i) Who cannot adequately understand or express themselves in
spoken or written English; or
“(i1) Who is deaf or hard of hearing.

“(2) If the sworn member is unable to obtain consent from the subject, refrain from
conducting the search.

“(b) The requirements of subsection (a) of this section shall not apply to searches executed
pursuant to a warrant or conducted pursuant to an applicable exception to the warrant requirement.

“(c)(1) If a defendant moves to suppress any evidence obtained in the course of the search
for an offense prosecuted in the Superior Court of the District of Columbia, the court shall consider
an officer’s failure to comply with the requirements of this section as a factor in determining the
voluntariness of the consent.

“(2) There shall be a presumption that a search was nonconsensual if the evidence
of consent, including the warnings required in subsection (a) of this section, is not captured on
body-worn camera or provided in writing.

“(d) Nothing in this section shall be construed to create a private right of action.”.
SUBTITLE G. MANDATORY CONTINUING EDUCATION EXPANSION;

RECONSTITUTING THE POLICE OFFICERS STANDARDS AND TRAINING BOARD

14
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Sec. 111. Title II of the Metropolitan Police Department Application, Appointment, and
Training Requirements of 2000, effective October 4, 2000 (D.C. Law 13-160; D.C. Official Code
§ 5-107.01 et seq.), is amended as follows:

(a) Section 203(b) (D.C. Official Code § 5-107.02(b)) is amended as follows:

(1) Paragraph (2) is amended by striking the phrase “biased-based policing” and
inserting the phrase “biased-based policing, racism, and white supremacy” in its place.

(2) Paragraph (3) is amended to read as follows:

“(3) Limiting the use of force and employing de-escalation tactics;”.

(3) Paragraph (4) is amended to read as follows:

“(4) The prohibition on the use of neck restraints;”.

13

(4) Paragraph (5) is amended by striking the phrase “; and” and inserting a
semicolon in its place.

(5) Paragraph (6) is amended by striking the period and inserting a semicolon in its
place.

(6) New paragraphs (7) and (8) are added to read as follows:

“(7) Obtaining voluntary, knowing, and intelligent consent from the subject of a
search, when that search is based solely on the subject’s consent; and

“(8) The duty of a sworn officer to report, and the method for reporting, suspected
misconduct or excessive use of force by a law enforcement official that a sworn member observes
or that comes to the sworn member’s attention, as well as any governing District laws and

regulations and Department written directives.”.

(b) Section 204 (D.C. Official Code § 5-107.03) is amended as follows:
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(1) Subsection (a) is amended by striking the phrase “the District of Columbia
Police” and inserting the phrase “the Police” in its place.
(2) Subsection (b) is amended as follows:
(A) The lead-in language is amended by striking the phrase “11 persons”
and inserting the phrase “15 persons” in its place.
(B) A new paragraph (2A) is added to read as follows:
“(2A) Executive Director of the Office of Police Complaints or the Executive
Director’s designee;”.
(C) Paragraph (3) is amended to read as follows:
“(3) The Attorney General for the District of Columbia or the Attorney General’s
designee;”.
(D) Paragraph (8) is amended by striking the period and inserting the phrase
“; and” in its place.
(E) Paragraph (9) is amended to read as follows:
“(9) Five community representatives appointed by the Mayor, one each with
expertise in the following areas:
“(A) Oversight of law enforcement;
“(B) Juvenile justice reform;
“(C) Criminal defense;
“(D) Gender-based violence or LGBTQ social services, policy, or
advocacy; and

“(E) Violence prevention or intervention.”.
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(3) Subsection (i) is amended by striking the phrase “promptly after the
appointment and qualification of its members” and inserting the phrase “by September 1, 2020 in
its place.

(c) Section 205(a) (D.C. Official Code § 5-107.04(a)) is amended by adding a new
paragraph (9A) to read as follows:

“(9A) If the applicant has prior service with another law enforcement or public
safety agency in the District or another jurisdiction, information on any alleged or sustained
misconduct or discipline imposed by that law enforcement or public safety agency;”.

SUBTITLE H. IDENTIFICATION OF MPD OFFICERS DURING FIRST
AMENDMENT ASSEMBLIES AS LOCAL LAW ENFORCEMENT

Sec. 112. Section 109 of the First Amendment Assemblies Act of 2004, effective April 13,
2005 (D.C. Law 15-352; D.C. Official Code § 5-331.09), is amended as follows:

(a) Designate the existing text as subsection (a).

(b) A new subsection (b) is added to read as follows:

“(b) During a First Amendment assembly, the uniforms and helmets of officers policing
the assembly shall prominently identify the officers’ affiliation with local law enforcement.”.

SUBTITLE I. PRESERVING THE RIGHT TO JURY TRIAL

Sec. 113. Section 16-705(b)(1) of the District of Columbia Official Code is amended as
follows:

(a) Subparagraph (A) is amended by striking the phrase “; or” and inserting a semicolon in
its place.

(b) Subparagraph (B) is amended by striking the phrase “; and” and inserting the phrase “;

or” in its place.
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(c) A new subparagraph (C) is added to read as follows:
“(C)(1) The defendant is charged with an offense under:
“(I) Section 806(a)(1) of An Act To establish a code of law
for the District of Columbia, approved March 3, 1901 (31 Stat. 1322; D.C. Official Code § 22—
404(a)(1));
“(IT) Section 432a of the Revised Statutes of the District of
Columbia (D.C. Official Code § 22—405.01); or
“(IIT) Section 2 of An Act To confer concurrent jurisdiction
on the police court of the District of Columbia in certain cases, approved July 16, 1912 (37 Stat.
193; D.C. Official Code § 22-407); and
“(i1) The person who is alleged to have been the victim of the offense
is a law enforcement officer, as that term is defined in section 432(a) of the Revised Statutes of
the District of Columbia (D.C. Official Code § 22-405(a)); and”.
SUBTITLE J. REPEAL OF FAILURE TO ARREST CRIME
Sec. 114. Section 400 of the Revised Statutes of the District of Columbia (D.C. Official
Code § 5-115.03), is repealed.
SUBTITLE K. AMENDING MINIMUM STANDARDS FOR POLICE OFFICERS
Sec. 115. Section 202 of the Omnibus Police Reform Amendment Act of 2000, effective
October 4, 2000 (D.C. Law 13-160; D.C. Official Code § 5-107.01), is amended by adding a new
subsection (f) to read as follows:
“(f) An applicant shall be ineligible for appointment as a sworn member of the

Metropolitan Police Department if the applicant:
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“(1) Was previously determined by a law enforcement agency to have committed
serious misconduct, as determined by the Chief by General Order;

“(2) Was previously terminated or forced to resign for disciplinary reasons from
any commissioned or recruit or probationary position with a law enforcement agency; or

“(3) Previously resigned from a law enforcement agency to avoid potential,
proposed, or pending adverse disciplinary action or termination.”.

SUBTITLE L. POLICE ACCOUNTABILITY AND COLLECTIVE BARGAINING
AGREEMENTS

Sec. 116. Section 1708 of the District of Columbia Government Comprehensive Merit
Personnel Act of 1978, effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code § 1-617.08),
is amended by adding a new subsection (c) to read as follows:

“(c)(1) All matters pertaining to the discipline of sworn law enforcement personnel shall
be retained by management and not be negotiable.

“(2) This subsection shall apply to any collective bargaining agreements entered
into with the Fraternal Order of Police/Metropolitan Police Department Labor Committee after
September 30, 2020.”.

SUBTITLE M. OFFICER DISCIPLINE REFORMS

Sec. 117. Section 502 of the Omnibus Public Safety Agency Reform Amendment Act of
2004, effective September 30, 2004 (D.C. Law 15-194; D.C. Official Code § 5-1031), is amended
as follows:

(a) Subsection (a-1) is amended as follows:
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(1) Paragraph (1) is amended by striking the phrase “subsection (b) of this section”
and inserting the phrase “paragraph (1A) of this subsection and subsection (b) of this section” in
its place.

(2) A new paragraph (1A) is added to read as follows:

“(1A) If the act or occurrence allegedly constituting cause involves the serious use
of force or indicates potential criminal conduct by a sworn member or civilian employee of the
Metropolitan Police Department, the period for commencing a corrective or adverse action under
this subsection shall be 180 days, not including Saturdays, Sundays, or legal holidays, after the
date that the Metropolitan Police Department had notice of the act or occurrence allegedly
constituting cause.”.

(3) Paragraph (2) is amended by striking the phrase “paragraph (1)” and inserting
the phrase “paragraphs (1) and (1A)” in its place.

(b) Subsection (b) is amended by striking the phrase “the 90-day period” and inserting the
phrase “the 90-day or 180-day period, as applicable,” in its place.

Sec. 118. Section 6-A1001.5 of Chapter 10 of Title 6 of the District of Columbia Municipal
Regulations is amended by striking the phrase “reduce the penalty” and inserting the phrase
“reduce or increase the penalty” in its place.

SUBTITLE N. USE OF FORCE REFORMS

Sec. 119. Use of deadly force.

(a) For the purposes of this section, the term:

(1) “Deadly force” means any force that is likely or intended to cause serious bodily

injury or death.
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(2) “Deadly weapon” means any object, other than a body part or stationary object,
that in the manner of its actual, attempted, or threatened use, is likely to cause serious bodily injury
or death.

(3) “Serious bodily injury” means extreme physical pain, illness, or impairment of
physical condition, including physical injury, that involves:

(A) A substantial risk of death;
(B) Protracted and obvious disfigurement;
(C) Protracted loss or impairment of the function of a bodily member or
organ; or
(D) Protracted loss of consciousness.
(b) A law enforcement officer shall not use deadly force against a person unless:

(1) The law enforcement officer reasonably believes that deadly force is
immediately necessary to protect the law enforcement officer or another person, other than the
subject of the use of deadly force, from the threat of serious bodily injury or death;

(2) The law enforcement officer’s actions are reasonable, given the totality of the
circumstances; and

(3) All other options have been exhausted or do not reasonably lend themselves to
the circumstances.

(c) A trier of fact shall consider:

(1) The reasonableness of the law enforcement officer’s belief and actions from the
perspective of a reasonable law enforcement officer; and

(2) The totality of the circumstances, which shall include:

(A) Whether the subject of the use of deadly force:
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(1) Possessed or appeared to possess a deadly weapon; and

(i1) Refused to comply with the law enforcement officer’s lawful
order to surrender an object believed to be a deadly weapon prior to the law enforcement officer
using deadly force;

(B) Whether the law enforcement officer engaged in de-escalation measures
prior to the use of deadly force, including taking cover, waiting for back-up, trying to calm the
subject of the use of force, or using non-deadly force prior to the use of deadly force; and

(C) Whether any conduct by the law enforcement officer prior to the use of
deadly force increased the risk of a confrontation resulting in deadly force being used.

SUBTITLE O. RESTRICTIONS ON THE PURCHASE AND USE OF MILITARY
WEAPONRY
Sec. 120. Limitations on military weaponry acquired by District law enforcement agencies.
(a) Beginning in Fiscal Year 2021, District law enforcement agencies shall not acquire the
following property through any program operated by the federal government:
(1) Ammunition of .50 caliber or higher;
(2) Armed or armored aircraft or vehicles;
(3) Bayonets;
(4) Explosives or pyrotechnics, including grenades;
(5) Firearm mufflers or silencers;
(6) Firearms of .50 caliber or higher;
(7) Firearms, firearm accessories, or other objects, designed or capable of launching
explosives or pyrotechnics, including grenade launchers; and

(8) Remotely piloted, powered aircraft without a crew aboard, including drones.
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(b)(1) If a District law enforcement agency requests property through a program operated
by the federal government, the District law enforcement agency shall publish notice of the request
on a publicly accessible website within 14 days after the date of the request.

(2) If a District law enforcement agency acquires property through a program
operated by the federal government, the District law enforcement agency shall publish notice of
the acquisition on a publicly accessible website within 14 days after the date of the acquisition.

(c) District law enforcement agencies shall disgorge any property described in subsection
(a) of this section that the agencies currently possess within 180 days after the effective date of the
Comprehensive Policing and Justice Reform Second Temporary Amendment Act of 2020,
effective December 3, 2020 (D.C. Law 23-151; 67 DCR 9920).

SUBTITLE P. LIMITATIONS ON THE USE OF INTERNATIONALLY BANNED
CHEMICAL WEAPONS, RIOT GEAR, AND LESS-LETHAL PROJECTILES

Sec. 121. The First Amendment Assemblies Act of 2004, effective April 13, 2005 (D.C.
Law 15-352; D.C. Official Code § 5-331.01 et seq.), is amended as follows:

(a) Section 102 (D.C. Official Code § 5-331.02) is amended as follows:

(1) Paragraphs (1) and (2) are redesignated as paragraphs (2) and (4) respectively.

(2) A new paragraph (1) is added to read as follows:

“(1) “Chemical irritant” means tear gas or any chemical that can rapidly produce
sensory irritation or disabling physical effects in humans, which disappear within a short time
following termination of exposure, or any substance prohibited by the Convention on the
Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on
their Destruction, effective April 29, 1997.”.

(3) A new paragraph (3) is added to read as follows:
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“(3) “Less-lethal projectiles” means any munition that may cause bodily injury or
death through the transfer of kinetic energy and blunt force trauma. The term “less-lethal
projectiles” includes rubber or foam-covered bullets and stun grenades.”.

(b) Section 116 (D.C. Official Code § 5-331.16) is amended to read as follows:

“Sec. 116. Use of riot gear and riot tactics at First Amendment assemblies.

“(a)(1) No officers in riot gear may be deployed in response to a First Amendment
assembly unless there is an immediate risk to officers of significant bodily injury. Any deployment
of officers in riot gear:

“(A) Shall be consistent with the District’s policy on First Amendment
assemblies; and
“(B) May not be used as a tactic to disperse a First Amendment assembly.

“(2) Following any deployment of officers in riot gear in response to a First
Amendment assembly, the commander at the scene shall make a written report to the Chief of
Police within 48 hours, and that report shall be available to the public.

“(b)(1) Chemical irritants shall not be used by MPD to disperse a First Amendment
assembly.

“(2) The Mayor shall request that any federal law enforcement agency operating in
the District refrain from the use of chemical irritants to disperse a First Amendment assembly.

“(c)(1) Less-lethal projectiles shall not be used by MPD to disperse a First Amendment
assembly.

“(2) The Mayor shall request that any federal law enforcement agency operating in
the District refrain from the use of less-lethal projectiles to disperse a First Amendment

assembly.”.
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TITLE II. FISCAL IMPACT STATEMENT; EFFECTIVE DATE

Sec. 201. Fiscal impact statement.

The Council adopts the fiscal impact statement in the committee report as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 202. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 60-day period of congressional review as
provided in section 602(c)(2) of the District of Columbia Home Rule Act, approved December 24,
1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(2)), and publication in the District of

Columbia Register.
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COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From : Nyasha Smith, Secretary to the Council
Date : Monday, June 8, 2020

Subject:  Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office
of the Secretary on Thursday, June 04, 2020. Copies are available in Room 10, the
Legislative Services Division.

TITLE: "Internationally Banned Chemical Weapon Prohibition Amendment Act of
2020", B23-0771

INTRODUCED BY: Councilmembers Nadeau, R. White, Todd, Grosso, T. White,
and Silverman

CO-SPONSORED BY: Councilmember Allen

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety.

Attachment

cc: General Counsel
Budget Director
Legislative Services
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Councilmember Trayon White, Sr. Councilmembér Robert C. White, Jr.
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Councilmember Elissa Silverman CouficiTmember Brandon T. Todd

A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the First Amendment Rights and Police Standards Act of 2004 to prohibit the use of
chemical irritants at First Amendment assemblies.

BEIT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Internationally Banned Chemical Weapon Prohibition Amendment Act

of 2020”.

Sec. 2. The First Amendment Rights and Police Standards Act of 2004, effective April
13,2005 (D.C. Law 15-352; D.C. Official Code § 5-331.01 et seq.), is amended as follows:
(a) Section 102 is amended by adding a new paragraph (3) to read as follows:
“(3) “Chemical irritant” means tear gas or any chemical which can produce
rapidly in humans sensory irritation or disabling physical effects which disappear within a short

time following termination of exposure, or any substance prohibited by the Convention on the
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Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on

their Destruction, Opened for Signature and Signed by the United States at Paris on January 13,

1993,

(b) Section 116(b) is amended to read as follows:

*(b) Chemical irritant shall not be used by MPD to disperse a First Amendment
assembly.

“(c) The h&a}rnr shall request that any federal law enforcement agency operating in the
District of Columbia refrain from the use of chemical irritant to disperse a First Amendment
assembly.”.

Sec. 3. Fiscal impact statement,

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date.

This act shall take effect after approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional review as
provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of

Columbia Register.
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COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From : Nyasha Smith, Secretary to the Council
Date : Monday, August 3, 2020

Subject:  Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office
of the Secretary on Friday, July 31, 2020. Copies are available in Room 10, the
Legislative Services Division.

TITLE: "Comprehensive Policing and Justice Reform Amendment Act of 2020",
B23-0882

INTRODUCED BY: Councilmembers Allen, Cheh, Grosso, Nadeau, Silverman, R.
White, Bonds, Gray, McDuffie, Pinto, Todd, T. White, and Chairman Mendelson

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety.

Attachment

cc: General Counsel
Budget Director
Legislative Services
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Councilmember Brooke Pinto
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Councilmember Charles Allen
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Councilmember Mary M. Cheh
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Councilmember David Grosso
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Councilmember Brianne K. Nadeau
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Councilmember Elissa Silverman

Cﬂunc.ilrncm er Robert C. White, Jr.

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To provide for comprehensive policing and justice reform for District residents and visitors, and

for other purposes.

TABLE OF CONTENTS
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TITLE I. IMPROVING POLICE ACCOUNTABILITY AND TRANSPARENCY

SUBTITLE A. PROHIBITING THE USE OF NECK RESTRAINTS

Sec. 101. The Limitation on the Use of the Chokehold Act of 1985, effective January 25,
1986 (D.C. Law 6-77; D.C. Official Code § 5-125.01 et segq.), is amended as follows:

(a) Section 2 (D.C. Official Code § 5-125.01) is amended to read as follows:

“Sec. 2. The Council of the District of Columbia finds and declares that law enforcement
and special police officer use of neck restraints constitutes the use of lethal and excessive force.
This force presents an unnecessary danger to the public. On May 25, 2020, Minneapolis Police
Department officer Derek Chauvin murdered George Floyd by applying a neck restraint to Floyd
with his knee for 8 minutes and 46 seconds. Hundreds of thousands, if not millions, of people in
cities and states across the world, including in the District, have taken to the streets to peacefully
protest injustice, racism, and police brutality against Black people and other people of color.
Police brutality is abhorrent and does not reflect the District’s values. It is the intent of the
Council in the enactment of this act to unequivocally ban the use of neck restraints by law
enforcement and special police officers.”.

(b) Section 3 (D.C. Official Code § 5-125.02) is amended as follows:

(1) Paragraph (1) is repealed.

(2) Paragraph (2) is repealed.

(3) A new paragraph (3) is added to read as follows:

“(3) *Neck restraint™ means the use of any body part or object to attempt to

control or disable a person by applying pressure against the person’s neck, including the trachea
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or carotid artery, with the purpose, intent, or effect of controlling or restricting the person’s
movement or restricting their blood flow or breathing.”.

(c) Section 4 (D.C. Official Code § 5-125.03) is amended to read as follows:

“Sec. 4. Unlawful use of neck restraints by law enforcement officers and special police
officers.

“(a) It shall be unlawful for:

“(1) Any law enforcement officer or special police officer (“officer™) to apply a
neck restraint; and
“(2) Any officer who applies a neck restraint and any officer who is able to
observe another officer’s application of a neck restraint to fail to:
“(A) Immediately render, or cause to be rendered, first aid on the person
on whom the neck restraint was applied; or
“(B) Immediately request emergency medical services for the person on
whom the neck restraint was applied.

“(b) Any officer who violates the provisions of subsection (a) of this section shall be
fined no more than the amount set forth in section 101 of the Criminal Fine Proportionality
Amendment Act of 2012, effective June 11, 2013 (D.C. Law 19-317; D.C. Official Code § 22-
3571.01), or incarcerated for no more than 10 years, or both.”.

Sec. 102, Section 3 of the Federal Law Enforcement Officer Cooperation Act of 1999,
effective May 9, 2000 (D.C. Law 13-100; D.C. Official Code § 5-302), is amended by striking
the phrase “trachea and carotid artery holds™ and inserting the phrase “neck restraints” in its

place.
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SUBTITLE B. IMPROVING ACCESS TO BODY-WORN CAMERA VIDEO
RECORDINGS

Sec. 103. Section 3004 of the Body-Worn Camera Regulation and Reporting
Requirements Act of 20135, effective October 22, 2015 (D.C. Law 21-36; D.C. Official Code § 5-
116.33), is amended as follows:

(a) Subsection (a)(3) is amended by striking the phrase “interactions;” and inserting the
phrase “interactions, and the results of those internal investigations, including any discipline
imposed;” in its place.

(b) New subsections (c), (d), and () are added to read as follows:

“(c)(1) Notwithstanding any other law:

“(A) Within 5 business days after a request from the Chairperson of the
Council Committee with jurisdiction over the Metropolitan Police Department, the Metropolitan
Police Department shall provide unredacted copies of the requested body-wom camera
recordings to the Chairperson. Such body-wormn camera recordings shall not be publicly disclosed
by the Chairperson or the Council;
*(B) The Mayor:
*(i) Shall, except as provided in paragraph (2) of this subsection:
“(I) Within 5 business days after an officer-involved death
or the serious use of force, publicly release the names and body-worn camera recordings of all
officers who committed the officer-involved death or serious use of force; and
“(II) By August 15, 2020, publicly release the names and
body-womn camera recordings of all officers who have committed an officer-involved death since

the Body-Worn Camera Program was launched on October 1, 2014; and
5
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“(ii) May, on a case-by-case basis in matters of significant public
interest and after consultation with the Chief of Police, the United States Attorney's Office for
the District of Columbia, and the Office of the Attorney General, publicly release any other
body-wommn camera recordings that may not otherwise be releasable pursuant to a FOIA request.

*{2)(A) The Mayor shall not release a body-wormn camera recording pursuant to
paragraph (1)(B)(i) of this subsection if the following persons inform the Mayor, orally or in
writing, that they do not consent to its release:

“(i) For a body-wom camera recording of an officer-involved
death, the decedent’s next of kin; and

*(i1) For a body-worn camera recording of a serious use of force,
the individual against whom the serious use of force was used, or if the individual is a minor or
unable to consent, the individual’s next of kin.

*(B)(i) In the event of a disagreement between the persons who must
consent to the release of a body-womn camera recording pursuant to subparagraph (A) of this
paragraph, the Mayor shall seek a resolution in the Superior Court of the District of Columbia.

*(ii) The Superior Court of the District of Columbia shall order the
release of the body-wom camera recording if it finds that the release is in the interests of justice.

*“(d) Before publicly releasing a body-worn camera recording of an officer-involved
death, the Metropolitan Police Department shall:
*(1) Consult with an organization with expertise in trauma and grief on best
practices for creating an opportunity for the decedent’s next of kin to view the body-wom

camera recording in advance of its release;
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“(2) Notify the decedent’s next of kin of its impending release, including the date
when it will be released; and
*(3) Offer the decedent’s next of kin the opportunity to view the body-worn
camera recording privately in a non-law enforcement setting in advance of its release, and if the
next of kin wish to so view the body-wom camera recording, facilitate its viewing.
“(e) For the purposes of this subsection, the term:
“(1) “FOIA™ means Title [1 of the District of Columbia Administrative Procedure
Act, effective March 25, 1977 (D.C. Law 1-96; D.C. Official Code § 2-531 et seq.);
*(2) *Next of kin” shall mean the priority for next of kin as provided in
Metropolitan Police Department General Order 401.08, or its successor directive; and
*(3) “Serious use of force™ shall have the same meaning as that term is defined in
MPD General Order 901.07, or its successor directive.”.
Sec. 104. Chapter 39 of Title 24 of the District of Columbia Municipal Regulations is
amended as follows:
(a) Section 3900 is amended as follows:
(1) Subsection 3900.9 is amended to read as follows:
“3900.9. Members may not review their BWC recordings or BWC recordings that have
been shared with them to assist in initial report writing.”.
{2) Subsection 3900.10 is amended to read as follows:
*“3900.10. (a) Notwithstanding any other law, the Mayor:

“(1) Shall, except as provided in paragraph (b) of this subsection:
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“(A) Within 5 business days after an officer-involved death or the
serious use of force, publicly release the names and BWC recordings of all officers who
committed the officer-involved death or serious use of force; and

*(B) By August 135, 2020, publicly release the names and BWC
recordings of all officers who have committed an officer-involved death since the BWC Program
was launched on October 1, 2014 and

*(2) May, on a case-by-case basis in matters of significant public interest
and after consultation with the Chief of Police, the United States Attorney's Office for the
District of Columbia, and the Office of the Attorney General, publicly release any other BWC
recordings that may not otherwise be releasable pursuant to a FOIA request.

*(b)(1) The Mayor shall not release a BWC recording pursuant to paragraph (a)(1)
of this subsection if the following persons inform the Mayor, orally or in writing, that they do not
consent to its release:

“(A) For a BWC recording of an officer-involved death, the
decedent’s next of kin; and

*(B) For a BWC recording of a serious use of force, the individual
against whom the serious use of force was used, or if the individual is a minor or is unable to
consent, the individual’s next of kin.

*(2)(A) In the event of a disagreement between the persons who must
consent to the release of a BWC recording pursuant to subparagraph (1) of this paragraph, the

Mayor shall seek a resolution in the Superior Court of the District of Columbia.
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“(B) The Superior Court of the District of Columbia shall order the
release of the BWC recording if it finds that the release is in the interests of justice.
“(c) Before publicly releasing a BWC recording of an officer-involved death, the
Metropolitan Police Department shall:

“(1) Consult with an organization with expertise in trauma and grief on
best practices for creating an opportunity for the decedent’s next of kin to view the BWC
recording in advance of its release;

*(2) Notify the decedent’s next of kin of its impending release, including
the date when it will be released; and

“(3) Offer the decedent’s next of kin the opportunity to view the BWC

_recording privately in a non-law enforcement setting in advance of its release, and if the next of

kin wish to so view the BWC recording, facilitate its viewing.”.

(b) Section 3901.2 is amended by adding a new paragraph (a-1) to read as follows:

“(a-1) Recordings related to a request from or investigation by the Chairperson of
the Council Committee with jurisdiction over the Department;”.

(c) Section 3902.4 is amended to read as follows:

*3902.4. Notwithstanding any other law, within 5 business days after a request from the
Chairperson of the Council Committee with jurisdiction over the Department, the Department
shall provide unredacted copies of the requested BWC recordings to the Chairperson. Such BWC
recordings shall not be publicly disclosed by the Chairperson or the Council.”.

(d) Section 3999.1 is amended by inserting definitions between the definitions of

“metadata” and “subject” to read as follows:
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““Next of kin" shall mean the priority for next of kin as provided in MPD General Order
401.08, or its successor directive.

““Serious use of force” shall have the same meaning as that term is defined in MPD
General Order 901.07, or its successor directive.”.

SUBTITLE C. OFFICE OF POLICE COMPLAINTS REFORMS

Sec. 105. The Office of Citizen Complaint Review Establishment Act of 1998, effective
March 26, 1999 (D.C. Law 12-208; D.C. Official Code § 5-1101 et seq.), is amended as follows:

(a) Section 5(a) (D.C. Official Code § 5-1104(a)) is amended by striking the phrase
“There is established a Police Complaints Board (“Board™). The Board shall be composed of 5
members, one of whom shall be a member of the MPD, and 4 of whom shall have no current
affiliation with any law enforcement agency.” and inserting the phrase “There is established a
Police Complaints Board (“Board™). The Board shall be composed of 9 members, which shall
include one member from each Ward and one at-large member, none of whom, after the
expiration of the term of the currently serving member of the MPD, shall be affiliated with any
law enforcement agency.” in its place.

(b) Section 8 (D.C. Official Code § 5-1107) is amended as follows:

(1) A new subsection (g-1) is added to read as follows:

“(g-1)(1) If the Executive Director discovers evidence of abuse or misuse of police

powers that was not alleged by the complainant in the complaint, the Executive Director may:
“(A) Initiate the Executive Director’s own complaint against the subject

police officer; and

10
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*(B) Take any of the actions described in subsection (g)(2) through (6) of
this section.

*(2) The authority granted pursuant to paragraph (1) of this subsection shall
include circumstances in which the subject police officer failed to:

“(A) Intervene in or subsequently report any use of force incident in which
the subject police officer observed another law enforcement officer, including an MPD officer,
utilizing excessive force or engaging in any type of misconduct, pursuant to MPD General Order
901.07, its successor directive, or a similar local or federal directive; or

*(B) Immediately report to their supervisor any violations of the rules and
regulations of the MPD committed by any other MPD officer, and each instance of their use of
force or a use of force committed by another MPD officer, pursuant to MPD General Order
201.26, or any successor directive.”.

(2) Subsection (h) is amended by striking the phrase “subsection (g)” and
inserting the phrase “subsection (g) or (g-1)" in its place.
SUBTITLE D. USE OF FORCE REVIEW BOARD MEMBERSHIP EXPANSION
Sec. 106. Use of Force Review Board; membership.
(a) There is established a Use of Force Review Board (“Board™), which shall review uses
of force as set forth by the Metropolitan Police Department in its written directives.
(b) The Board shall consist of the following 13 voting members, and may also include
non-voting members at the Mayor’s discretion:
(1) An Assistant Chief selected by the Chief of Police, who shall serve as the

Chairperson of the Board;
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(2) The Commanding Official, Special Operations Division, Homeland Security
Bureau;

(3) The Commanding Official, Criminal Investigations Division, Investigative
Services Bureau;

(4) The Commanding Official, Metropolitan Police Academy;

(5) A Commander or Inspector assigned to the Patrol Services Bureau;

(6) The Commanding Official, Recruiting Division;

(7) The Commanding Official, Court Liaison Division;

(8) Three civilian members appointed by the Mayor, pursuant to section 2(¢) of
the Confirmation Act of 1978, effective March 3, 1979 (D.C. Law 2-142; D.C. Official Code §
1- 523.01(e)), with the following qualifications and no current or prior affiliation with law
enforcement:

(A) One member who has personally experienced the use of force by a law
enforcement officer:

(B) One member of the District of Columbia Bar in good standing; and

(C) One District resident community member;

(9) Two civilian members appointed by the Council with the following
gualifications and no current or prior affiliation with law enforcement:

(A) One member with subject matter expertise in criminal justice policy;
and
(B) One member with subject matter expertise in law enforcement

oversight and the use of force; and
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(10) The Executive Director of the Office of Police Complaints.

Sec. 107. Section 2(e) of the Confirmation Act of 1978, effective March 3, 1979 (D.C.
Law 2-142; D.C. Official Code § 1-523.01(e)), is amended as follows:

(a) Paragraph (38) is amended by striking the phrase “; and™ and inserting a semicolon in
its place.

(b) Paragraph (39) is amended by striking the period and inserting the phrase *; and” in
its place.

(c) A new paragraph (40) is added to read as follows:

“(40) Use of Force Review Board, established by section 106 of this act.”.

SUBTITLE E. ANTI-MASK LAW REPEAL

Sec. 108, The Anti-Intimidation and Defacing of Public or Private Property Criminal
Penalty Act of 1982, effective March 10, 1983 (D.C. Law 4-203; D.C. Official Code § 22-3312
et seq.), is amended as follows:

(a) Section 4 (D.C. Official Code § 22-3312.03) is repealed.

(b) Section 5(b) (D.C. O.fﬁcial Code § 22-3312.04(b)) is amended by striking the phrase
“or section 4 shall be” and inserting the phrase “shall be” in its place.

Sec. 109, Section 23-581(a-3) of the District of Columbia Official Code is amended by
striking the phrase “sections 22-3112.1, 22-3112.2, and 22-3112.3" and inserting the phrase
“sections 22-3112.1 and 22-3112.2" in its place.

SUBTITLE F. LIMITATIONS ON CONSENT SEARCHES

Sec. 110. Subchapter II of Chapter 5 of Title 23 of the District of Columbia Official Code

is amended by adding a new section 23-526 to read as follows:
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*§ 23-526. Limitations on consent searches.

“(a) In cases where a search is based solely on the subject’s consent to that search, and is
not executed pursuant to a warrant or conducted pursuant to an applicable exception to the
warrant requirement, sworn members of District Government law enforcement agencies shall:

(1) Prior to the search of a person, vehicle, home, or property:

“(A) Explain, using plain and simple language delivered in a calm
demeanor, that the subject of the search is being asked to voluntarily, knowingly, and
intelligently consent to a search;

“(B) Advise the subject that:

(i) A search will not be conducted if the subject refuses to provide
consent to the search; and

“(ii) The subject has a legal right to decline to consent to the

search; .

*(C) Obtain consent to search without threats or promises of any kind
being made to the subject;

*(D) Confirm that the subject understands the information communicated
by the officer; and

*(E) Use interpretation services when seeking consent to conduct a search
of a person:

“(i) Who cannot adequately understand or express themselves in
spoken or written English; or

“(ii) Who is deaf or hard of hearing.
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“(2) If the sworn member is unable to obtain consent from the subject, refrain
from conducting the search.

“(b) The requirements of subsection (a) of this section shall not apply to searches
executed pursuant to a warrant or conducted pursuant to an applicable exception to the warrant
requirement.

“(c)(1) If a defendant moves to suppress any evidence obtained in the course of the
search for an offense prosecuted in the Superior Court of the District of Columbia, the court shall
consider an officer’s failure to comply with the requirements of this section as a factor in
determining the voluntariness of the consent.

“(2) There shall be a presumption that a search was nonconsensual if the evidence
of consent, including the warnings required in subsection (a), is not captured on body-wom
camera or provided in writing.

*“(d) Nothing in this section shall be construed to create a private right of action.”.

SUBTITLE G. MANDATORY CONTINUING EDUCATION EXPANSION;
RECONSTITUTING THE POLICE OFFICERS STANDARDS AND TRAINING BOARD

Sec. 111. Title II of the Metropolitan Police Department Application, Appointment, and
Training Requirements of 2000, effective October 4, 2000 (D.C. Law 13-160; D.C. Official
Code § 5-107.01 et seq.), is amended as follows:

(a) Section 203(b) (D.C. Official Code § 5-107.02(b)) is amended as follows:

(1) Paragraph (2) is amended by striking the phrase “biased-based policing” and
inserting the phrase “biased-based policing, racism, and white supremacy™ in its place.
(2) Paragraph (3) is amended to read as follows:

*(3) Limiting the use of force and employing de-escalation tactics;”.
15
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(3) Paragraph (4) is amended to read as follows:

*(4) The prohibition on the use of neck restraints;”.

(4) Paragraph (5) is amended by striking the phrase *; and™ and inserting a
semicolon in its place.

(5) Paragraph (6) is amended by striking the period and inserting a semicolon in
its place.

(6) New paragraphs (7) and (8) are added to read as follows:

*(7) Obtaining voluntary, knowing, and intelligent consent from the subject of a
search, when that search is based solely on the subject’s consent; and

“(8) The duty of a sworn officer to report, and the method for reporting, suspected
misconduct or excessive use of force by a law enforcement official that a sworn member
observes or that comes to the sworn member’s attention, as well as any governing District laws
and regulations and Department written directives.”.

(b) Section 204 (D.C. Official Code § 5-107.03) i1s amended as follows:

(1) Subsection (a) is amended by striking the phrase “the District of Columbia
Police” and inserting the phrase “the Police” in its place.

(2) Subsection (b) is amended as follows:

(A) The lead-in language is amended by striking the phrase “11 persons™
and inserting the phrase “15 persons” in its place.
(B) A new paragraph (2A) is added to read as follows:
“(2A) Executive Director of the Office of Police Complaints or the Executive

Director's designee;”.
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(C) Paragraph (3) is amended to read as follows:
*(3) The Attorney General for the District of Columbia or the Attorney General's
designee;”.
(D) Paragraph (8) is amended by striking the period and inserting the
phrase “; and” in its place.
(E) Paragraph (9) is amended to read as follows:
*(9) Five community representatives appointed by the Mayor, one each with
expertise in the following areas:
“(A) Oversight of law enforcement;
*(B) Juvenile justice reform;
*(C) Criminal defense;
“(D) Gender-based violence or LGBTQ social services, policy, or
advocacy; and
“(E) Violence prevention or intervention.”.
(3) Subsection (i) is amended by striking the phrase “promptly after the
appointment and qualification of its members” and inserting the phrase “by September 1, 20207
in its place.
(c) Section 205(a) (D.C. Official Code § 5-107.04(a)) is amended by adding a new
paragraph (9A) to read as follows:
“(9A) If the applicant has prior service with another law enforcement or public
safety agency in the District or another jurisdiction, information on any alleged or sustained

misconduct or discipline imposed by that law enforcement or public safety agency;”.
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SUBTITLE H. IDENTIFICATION OF MPD OFFICERS DURING FIRST
AMENDMENT ASSEMBLIES AS LOCAL LAW ENFORCEMENT

Sec. 112. Section 109 of the First Amendment Assemblies Act of 2004, effective April
13, 2005 (D.C. Law 15-352; D.C. Official Code § 5-331.09), is amended as follows:
(a) Designate the existing text as subsection (a).
(b) Add a new subsection (b) to read as follows:
“(b) During a First Amendment assembly, the uniforms and helmets of officers policing
the assembly shall prominently identify the officers’ affiliation with local law enforcement.”.
SUBTITLE I. PRESERVING THE RIGHT TO JURY TRIAL
Sec. 113. Section 16-705(b)(1) of the District of Columbia Official Code is amended as
follows:
(a) Subparagraph (A) is amended by striking the phrase *; or™ and inserting a semicolon
in its place.
(b) Subparagraph (B) is amended by striking the phrase *“; and™ and inserting the phrase
*; or” in its place.
(c) A new subparagraph (C) is added to read as follows:
*(C)(i) The defendant is charged with an offense under:
*“(I) Section 806(a)(1) of An Act To establish a code of law
for the District of Columbia, approved March 3, 1901 (31 Stat. 1322; D.C. Official Code § 22—
404(a)(1));
*(1I) Section 432a of the Revised Statutes of the District of

Columbia (D.C. Official Code § 22-405.01); or
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“(111) Section 2 of An Act To confer concurrent jurisdiction
on the police court of the District of Columbia in certain cases, approved July 16, 1912 (37 Stat.
193; D.C. Official Code § 22-407); and

“(ii) The person who is alleged to have been the victim of the
offense is a law enforcement officer, as that term is defined in section 432(a) of the Revised
Statutes of the District of Columbia (D.C. Official Code § 22-405(a)); and™.

SUBTITLE J. REPEAL OF FAILURE TO ARREST CRIME
Sec. 114. Section 400 of the Revised Statutes of the District of Columbia (D.C. Official
Code § 5-115.03), is repealed.
SUBTITLE K. AMENDING MINIMUM STANDARDS FOR POLICE OFFICERS
Sec. 115. Section 202 of the Omnibus Police Reform Amendment Act of 2000, effective
October 4, 2000 (D.C. Law 13-160; D.C. Official Code § 5-107.01), is amended by adding a new
subsection (f) to read as follows:
“(f) An applicant shall be ineligible for appointment as a sworn member of the
Metropolitan Police Department if the applicant:
“(1) Was previously determined by a law enforcement agency to have committed
serious misconduct, as determined by the Chief by General Order;
“(2) Was previously terminated or forced to resign for disciplinary reasons from
any commissioned or recruit or probationary position with a law enforcement agency; or
*(3) Previously resigned from a law enforcement agency to avoid potential,
proposed, or pending adverse disciplinary action or termination.”.

SUBTITLE L. POLICE ACCOUNTABILITY AND COLLECTIVE BARGAINING
AGREEMENTS
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Sec. 116. Section 1708 of the District of Columbia Government Comprehensive Merit
Personnel Act of 1978, effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code § 1-
617.08), is amended by adding a new subsection (c) to read as follows:

*{e)(1) All matters pertaining to the discipline of sworn law enforcement personnel shall
be retained by management and not be negotiable.

*(2) This subsection shall apply to any collective bargaining agreements entered
into with the Fraternal Order of Police/Metropolitan Police Department Labor Committee after
September 30, 2020.”.

SUBTITLE M. OFFICER DISCIPLINE REFORMS

Sec. 117. Section 502 of the Omnibus Public Safety Agency Reform Amendment Act of
2004, effective September 30, 2004 (D.C. Law 15-194; D.C. Official Code § 5-1031), is
amended as follows:

(a) Subsection (a-1) is amended as follows:

(1) Paragraph (1) is amended by striking the phrase “subsection (b) of this
section™ and inserting the phrase “paragraph (1A) of this subsection and subsection (b) of this
section™ in its place.

(2) A new paragraph (1A) is added to read as follows:

“(1A) If the act or occurrence allegedly constituting cause involves the serious use
of force or indicates pn:n.tential criminal conduct by a sworn member or civilian employee of the
Metropolitan Police Department, the period for commencing a corrective or adverse action under

this subsection shall be 180 days, not including Saturdays, Sundays, or legal holidays, after the
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date that the Metropolitan Police Department had notice of the act or occurrence allegedly
constituting cause.”.

(3) Paragraph (2) is amended by striking the phrase “paragraph (1)” and inserting
the phrase “paragraphs (1) and (1A)” in its place.

(b) Subsection (b) is amended by striking the phrase “the 90-day period™ and inserting the
phrase “the 90-day or 180-day period, as applicable,” in its place.

Sec. 118. Section 6-A1001.5 of Chapter 10 of Title 6 of the District of Columbia
Municipal Regulations is amended by striking the phrase “reduce the penalty™ and inserting the
phrase “reduce or increase the penalty” in its place.

SUBTITLE N. USE OF FORCE REFORMS

Sec. 119. Use of deadly force.

(a) For the purposes of this section, the term:

(1) “Deadly force™ means any force that is likely or intended to cause serious
bodily injury or death.

(2) “Deadly weapon™ means any object, other than a body part or stationary
object, that in the manner of its actual, attempted, or threatened use, is likely to cause serious
bodily injury or death.

(3) “Serious bodily injury” means extreme physical pain, illness, or impairment of
physical condition, including physical injury, that involves:

(A) A substantial risk of death;

(B) Protracted and obvious disfigurement;
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(C) Protracted loss or impairment of the function of a bodily member or
organ; or
(D) Protracted loss of consciousness.
(b) A law enforcement officer shall not use deadly force against a person unless:

(1) The law enforcement officer reasonably believes that deadly force is
immediately necessary to protect the law enforcement officer or another person, other than the
subject of the use of deadly force, from the threat of serious bodily injury or death;

(2) The law enforcement officer’s actions are reasonable, given the totality of the
circumstances; and

(3) All other options have been exhausted or do not reasonably lend themselves to
the circums'&ances.

(c) A trier of fact shall consider:

(1) The reasonableness of the law enforcement officer’s belief and actions from
the perspective of a reasonable law enforcement officer; and

(2) The totality of the circumstances, which shall include:

(A) Whether the subject of the use of deadly force:
(i) Possessed or appeared to possess a deadly weapon; and
(i1) Refused to comply with the law enforcement officer’s lawful
order to surrender an object believed to be a deadly weapon prior to the law enforcement officer
using deadly force;
(B) Whether the law enforcement officer engaged in de-escalation

measures prior to the use of deadly force, including taking cover, waiting for back-up, trying to
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527  calm the subject of the use of force, or using non-deadly force prior to the use of deadly force;
528 and
529 (C) Whether any conduct by the law enforcement officer prior to the use

530  of deadly force increased the risk of a confrontation resulting in deadly force being used.

531 SUBTITLE O. RESTRICTIONS ON THE PURCHASE AND USE OF MILITARY
532 WEAPONRY

333

534 Sec. 120. Limitations on military weaponry acquired by District law enforcement

535  agencies.
536 (a) Beginning in Fiscal Year 2021, District law enforcement agencies shall not acquire

537  the following property through any program operated by the federal government:

538 (1) Ammunition of .50 caliber or higher;

539 (2) Armed or armored aircraft or vehicles;

540 (3) Bayonets;

541 (4) Explosives or pyrotechnics, including grenades;

542 (5) Firearm mufflers or silencers;

543 (6) Firearms of .50 caliber or higher;

544 (7) Firearms, firearm accessories, or other objects, designed or capable of

545  launching explosives or pyrotechnics, including grenade launchers; and

546 (8) Remotely piloted, powered aircraft without a crew aboard, including drones.
547 (b)(1) If a District law enforcement agency requests property through a program operated
548 by the federal government, the District law enforcement agency shall publish notice of the

549  request on a publicly accessible website within 14 days after the date of the request.
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(2) If a District law enforcement agency acquires property through a program
operated by the federal government, the District law enforcement agency shall publish notice of
the acquisition on a publicly accessible website within 14 days after the date of the acquisition.

(c) District law enforcement agencies shall disgorge any property described in subsection
(a) of this section that the agencies currently possess within 180 days after the effective date of
this act.

SUBTITLE P. LIMITATIONS ON THE USE OF INTERNATIONALLY BANNED
CHEMICAL WEAPONS, RIOT GEAR, AND LESS-LETHAL PROJECTILES

Sec. 121. The First Amendment Assemblies Act of 2004, effective April 13, 2005 (D.C.
Law 15-352; D.C. Official Code § 5-331.01 et seq.), is amended as follows:
(a) Section 102 (D.C. Official Code § 5-331.02) is amended as follows:

(1) Paragraphs (1) and (2) are redesignated as paragraphs (2) and (4) respectively.

(2) A new paragraph (1) is added to read as follows:

“(1) “Chemical irritant” means tear gas or any chemical that can rapidly produce
sensory irritation or disabling physical effects in humans, which disappear within a short time
fulluwing. termination of exposure, or any substance prohibited by the Convention on the
Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on
their Destruction, effective April 29, 1997.".

(3) A new paragraph (3) is added to read as follows:

%(3) “Less-lethal projectiles” means any munition that may cause bodily injury or
death through the transfer of kinetic energy and blunt force trauma. The term *“less-lethal
projectiles” includes rubber or foam-covered bullets and stun grenades.”.

(b) Section 116 (D.C. Official Code § 5-331.16) is amended to read as follows:
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“Sec. 116. Use of riot gear and riot tactics at First Amendment assemblies.

“(a)(1) No officers in riot gear may be deployed in response to a First Amendment
assembly unless there is an immediate risk to officers of significant bodily injury. Any
deployment of officers in riot gear:

“(A) Shall be consistent with the District’s policy on First Amendment
assemblies; and
*(B) May not be used as a tactic to disperse a First Amendment assembly.

*(2) Following any deployment of officers in riot gear in response to a First
Amendment assembly, the commander at the scene shall make a written report to the Chief of
Police within 48 hours, and that report shall be available to the public.

“(b)(1) Chemical irritants shall not be used by MPD to disperse a First Amendment
assembly.

*(2) The Mayor shall request that any federal law enforcement agency operating
in the District refrain from the use of chemical irritants to disperse a First Amendment assembly.

“(e)(1) Less-lethal projectiles shall not be used by MPD to disperse a First Amendment
assembly.

*(2) The Mayor shall request that any federal law enforcement agency operating
in the District refrain from the use of less-lethal projectiles to disperse a First Amendment
assembly.”.

SUBTITLE Q. POLICE REFORM COMMISSION

Sec. 122. Police Reform Commission.
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596 (a) There is established, supported by the Council’s Committee of the Whole, a Police
597  Reform Commission (“Commission™) to examine policing practices in the District and provide
598  evidence-based recommendations for reforming and revisioning pnlicfng in the Distriet.

599 (b)(1) The Commission shall be comprised of 20 representatives from among the

600 following entities:

601 (A) Non-law enforcement District government agencies;

602 (B) The Office of the Attorney General for the District of Columbia;
603 (C) Criminal and juvenile justice reform organizations;

604 (D) Black Lives Matter DC;

605 (E) Educational institutions;,

606 (F) Parent-led advocacy organizations;

607 (G) Student- or youth-led advocacy organizations;

608 (H) Returning citizen organizations;

609 (I) Victim services organizations;

610 (J) Social services organizations;

611 (K) Mental and behavioral health organizations;

612 (L) Small businesses;

613 (M) Faith-based organizations; and

614 (N) Advisory Neighborhood Commissions.

615 (2) The Chairman of the Council shall:

616 (A) Appoint the Commission representatives no later than July 22, 2020;
617 and
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(B) Designate a representative who is not employed by the District
government as the Commission’s Chairperson. |
(c)(1) The Commission shall submit its recommendations in a report to the Mayor and
Council by December 31, 2020.
(2) The report required by paragraph (1) of this subsection shall include analyses
and recommendations on the following topics:
(A) The role of sworn and special police officers in District schools;
(B) Alternatives to police responses to incidents, such as community-
based, behavioral health, or social services co-responders;
(C) Police discipline;
(D) The integration of conflict resolution strategies and restorative justice
practices into policing; and
(E) The provisions of the Comprehensive Policing and Justice Reform
Second Temporary Amendment Act of 2020, passed on 2nd reading on July 21, 2020 (Enrolled
version of Bill 23-826).
(d) The Commission shall sunset upon the delivery of its report or on December 31,
2020, whichever is later.

SUBTITLE R. METRO TRANSIT POLICE DEPARTMENT OVERSIGHT AND
ACCOUNTABILITY

Sec. 123. Section 76 of Article XVI of Title III of the Washington Metropolitan Area
Transit Regulation Compact, approved November 6, 1966 (80 Stat. 1324; D.C. Official Code §
9-1107.01(76)), is amended as follows:

(a) Subsection (f) is amended by adding a new paragraph (1A) to read as follows:
27
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“(1A) prohibit the use of enforcement quotas to evaluate, incentivize, or discipline
members, including with regard to the number of arrests made or citations or warnings issued;”.
(b) A new subsection (i) is added to read as follows:
“(i)(1) The Authority shall establish a Police Complaints Board to review complaints
filed against the Metro Transit Police.

“(2) The Police Complaints Board shall comprise eight members, two civilian
members appointed by each Signatory, and two civilian members appointed by the federal
government.

*(3) Members of the Police Complaints Board shall not be Authority employees
and shall have no current affiliation with law enforcement.

“(4) Members of the Police Complaints Board shall serve without compensation
but may be reimbursed for necessary expenses incurred as incident to the performance of their
duties.

*(5) The Police Complaints Board shall appoint a Chairperson and Vice-
Chairperson from among its members.

*(6) Four members of the Police Complaints Board shall constitute a quorum, and
no action by the Police Complaints Board shall be effective unless a majority of the Police
Complaints Board present and voting, which majority shall include at least one member from
each Signatory, concur therein.

“(7) The Police Complaints Board shall meet at least monthly and keep minutes

of its meetings.
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*(8) The Police Complaints Board, through its Chairperson, may employ qualified
persons or utilize the services of qualified volunteers, as necessary, to perform its work,
including the investigation of complaints.

*(9) The duties of the Police Complaints Board shall include:

*(A) Adopting rules and regulations governing its meetings, minutes, and
internal processes; and
“(B) With respect to the Metro Transit Police, reviewing:
(i) The number, type, and disposition of citizen complaints
received, investigated, sustained, or otherwise resolved;
*(i1) The race, national origin, gender, and age of the complainant
and the subject officer or officers;
“(iii) The proposed and actual discipline imposed on an officer as a
result of any sustained citizen complaint;
“(iv) All use of force incidents, serious use of force incidents, and
serious physical injury incidents; and
“(v) Any in-custody death.

“(10) The Police Complaints Board shall have the authority to receive complaints
against members of the Metro Transit Police, which shall be reduced to writing and signed by the
complainant, that allege abuse or misuse of police powers by such members, including:

“(A) Harassment:

“(B) Use of force;
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*(C) Use of language or conduct that is insulting, demeaning, or
humiliating;

*(D) Discriminatory treatment based upon a person’s race, color, religion,
national origin, sex, age, marital status, personal appearance, sexual orientation, gender identity
or expression, family responsibilities, physical disability, matriculation, political affiliation,
source of income, or place of residence or business;

“_{E) Retaliation against a person for filing a complaint; and

“(F) Failure to wear or display required identification or to identify oneself
by name and badge number when requested to do so by a member of the public.

“(11) If the Metro Transit Police receives a complaint containing subject matter
that is covered by paragraph (10) of this subsection, the Metro Transit Police shall transmit the
complaint to the Police Complaints Board within 3 business days after receipt.

“(12) The Police Complaints Board shall have timely and complete access to
information and supporting documentation specifically related to the Police Complaints Board’s
duties and authority under paragraphs (9) and (10) of this subsection.

*(13) The Police Complaints Board shall have the authority to dismiss, conciliate,
mediate, investigate, adjudicate, or refer for further action to the Metro Transit Police a
complaint received under paragraph (10) of this subsection.

“(14)(A) If deemed appropriate by the Police Complaints Board, and if the parties
agree to participate in a conciliation process, the Police Complaints Board may attempt to

resolve a complaint by conciliation.
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“(B) The conciliation of a complaint shall be evidenced by a written
agreement signed by the parties which may provide for oral apologies or assurances, written
undertakings, or any other terms satisfactory to the parties. No oral or written statements made in
conciliation proceedings may be used as a basis for any discipline or recommended discipline
against a subject police officer or officers or in any civil or criminal litigation.

“(15) If the Police Complaints Board refers the complaint to mediation, the Board
shall schedule an initial mediation session with a mediator. The mediation process may continue
as long as the mediator believes it may result in the resolution of the complaint. No oral or
written statement made during the mediation process may be used as a basis for any discipline or
recommended discipline of the subject police officer or officers, nor in any civil or criminal
litigation, except as otherwise provided by the rules of the court or the rules of evidence.

“(16) If the Police Complaints Board refers a complaint for investigation, the
Board shall assign an investigator to investigate the complaint. When the investigator completes
the investigation, the investigator shall summarize the results of the investigation in an
investigative report which, along with the investigative file, shall be transmitted to the Board,
which may order an evidentiary hearing.

*(17) The Police Complaints Board may, after an investigation, assign a
complaint to a complaint examiner, who shall make written findings of fact regarding all
material issues of fact, and shall determine whether the facts found sustain or do not sustain each
allegation of misconduct. If the complaint examiner determines that one or more allegations in

the complaint is sustained, the Police Complaints Board shall transmit the entire complaint file,
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including the merits determination of the complaint examiner, to the Metro Transit Police for
appropriate action.
“(18) Employees of the Metro Transit Police shall cooperate fully with the Police
Complaints Board in the investigation and adjudication of a complaint. An employee of the
Metro Transit Police shall not retaliate, directly or indirectly, against a person who files a
complaint under this subsection.
*(19) When, in the determination of the Police Complaints Board, there is reason
to believe that the misconduct alleged in a complaint or disclosed by an investigation of a
complaint may be criminal in nature, the Police Complaints Board shall refer the matter to the
appropriate authorities for possible criminal prosecution, along with a copy of all of the Police
Complaints Board’s files relevant to the matter being referred; provided, that the Police
Complaints Board shall make a record of each referral, and ascertain and record the disposition
of each matter referred and, if the appropriate authorities decline in writing to prosecute, the
Police Complaints Board shall resume its processing of the complaint.
“(20) Within 60 days before the end of each fiscal year, the Police Complaints
Board shall transmit to the Board and the Signatories an annual report of its operations, including
any policy recommendations.”.
TITLE II. BUILDING SAFE AND JUST COMMUNITIES
SUBTITLE A. RESTORE THE VOTE
Sec. 201. The District of Columbia Election Code of 1955, approved August 12, 1955 (69
Stat. 669; D.C. Official Code § 1-1001.01 ef seq.), is amended as follows:

(a) Section 2(2) (D.C. Official Code § 1-1001.02(2)) is amended as follows:
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(1) Subparagraph (C) is amended by striking the semicolon and inserting the
phrase “; and” in its place.

(2) Subparagraph (D) is repealed.

(b) Section 5(a) (D.C. Official Code § 1-1001.05(a)) is amended by adding new
paragraphs (9B) and (9C) to read as follows:

*(9B) In advance of any applicable voter registration or absentee ballot
submission deadlines, provide, to every qualified elector in the Department of Corrections’ care
or custody, and, beginning January 1, 2021, endeavor to provide to every qualified elector in the
Bureau of Prisons’ care or custody:

“(A) A voter registration form;

“(B) A voter guide;

*(C) Educational materials about the importance of voting and the right of
an individual currently incarcerated or with a criminal record to vote in the District; and

“(D) Without first requiring an absentee ballot application to be submitted,
an absentee ballot;

*“(9C) Beginning January 1, 2021, upon receiving information pursuant to section
7(k)(3), (4), or (4A) from the Superior Court of the District of Columbia, the United States
District Court for the District of Columbia, or the Bureau of Prisons, notify a qualified elector
incarcerated for a felony of the qualified elector’s right to vote;”.

(c) Section 7(k) (D.C. Official Code § 1-1001.07(k)) is amended as follows:
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(1) Paragraph (1) is amended by striking the phrase “registrant, upon notification
of a registrant’s incarceration for a conviction of a felony” and inserting the phrase “registrant,”
in its place.

(2) A new paragraph (4A) is added to read as follows:

“(4A) Beginning on January 1, 2021, at least monthly, the Board shall request
from the Bureau of Prisons the name, location of incarceration, and contact information for each
qualified elector in the Bureau of Prisons’ care or custody.”.

Sec. 202. Section 8 of An Act To create a Department of Corrections in the District of
Columbia, effective April 26, 2019 (D.C. Law 22-309; D.C. Official Code § 24-211.08), is
amended by adding a new subsection (b-1) to read as follows:

“(b-1) The Department shall notify eligible individuals in its care or custody of their
voting rights pursuant to section 201 of the act.”.

TITLE III. APPLICABILITY; FISCAL IMPACT STATEMENT; EFFECTIVE DATE

Sec. 301. Applicability.

Section 123 shall apply after the enactment of concurring legislation by the State of
Maryland and the Commonwealth of Virginia, the signing and execution of the legislation by the
Mayor of the District of Columbia and the Governors of Maryland and Virginia, and approval by
the United States Congress.

Sec. 302. Fiscal impact statement.

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,

approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).
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793 Sec. 303. Effective date.

794 This act shall take effect following approval by the Mayor (or in the event of veto by the
795  Mayor, action by the Council to override the veto), a 60-day period of congressional review as
796  provided in section 602(c)(2) of the District of Columbia Home Rule Act, approved December
797 24,1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(2)), and publication in the District of

798  Columbia Register.
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ATTACHMENT D



COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From: Nyasha Smith, Secretary to the Council
Date : Monday, March 1, 2021
Subject:  Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office of
the Secretary on Monday, February 22, 2021. Copies are available in Room 10, the
Legislative Services Division.

TITLE: "Bias in Threat Assessments Evaluation Amendment Act of 2021", B24-0094

INTRODUCED BY: Councilmembers R. White, Silverman, Lewis George, Cheh,
Nadeau, and Pinto

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety.

Attachment

cc: General Counsel
Budget Director
Legislative Services



0NN N kW~

W W W W W W NN DN DN NN NN DN DN = = om m e e
DN B W~ OOV JINUN I WNDROWOVWKIN N K W~ O\

36

37

38

39

40

Councilmember Mary M. Cheh Councilmember Robert C. White, Jr.
Councilmember Brianne K. Nadeau Councilmember Elissa Silverman

Councilmember Brooke Pinto ouncilmember Janeese Lewis George

A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the Attorney General of the District of Columbia Clarification and Elected Term
Amendment Act of 2010 to require the Attorney General of the District of Columbia
to conduct a study to determine whether the Metropolitan Police Department engaged
in biased policing when they conducted threat assessments of assemblies within the
District of Columbia and to grant the Attorney General of the District of Columbia
subpoena power as needed to carry out the study.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
Act may be cited as the “Bias in Threat Assessments Evaluation Amendment Act of 2021”.

Sec. 2. The Attorney General for the District of Columbia Clarification and Elected
Term Amendment Act of 2010, effective May 27, 2010 (D.C. Law 18-160; D.C. Official Code §
1-301.81 et seq.), is amended as follows:

(a) Section 101 (D.C. Official Code § 1-301.81) is amended as follows:
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(1) Subsection (a) is amended by adding a new paragraph (4) to read as follows:
“(4) The Attorney General shall conduct a study, in collaboration with eligible
outside partners as defined in subparagraph (B) of this paragraph, to determine whether the
Metropolitan Police Department (“MPD”) engaged in biased policing when it conducted threat
assessments before or during assemblies within the District.
“(A) At a minimum, the study shall:

“(1) Examine MPD’s use of threat assessments before or during
assemblies in the District from January 2017 through January 2021;

“(i1) Determine whether MPD engaged in biased policing when
they conducted threat assessments before or during assemblies in the District from January 2017
through January 2021;

“(ii1) Provide a detailed analysis of MPD’s response to each
assembly in the District between January 2017 through January 2021, including but not limited
to:

“(I) Number of arrests made;

“(IT) Number of civilian and officer injuries;

“(IIT) Type of injuries;

“(IV) Number of fatalities;

“(V) Number of officers deployed;

“(VI) What type of weaponry and crowd control tactics
were used;

“(VII) Whether riot gear was used; and
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“(VIII) Whether any of the inviduals involved in the
assembly were on the Federal Bureau of Investigation’s terrorist watchlist;
“(iv) If there is a finding that biased policing has occurred,
determine whether MPD’s response varied based on the race, color, religion, sex, national origin,

or gender of those engaged in the assembly;

“(vi) Provide recommendations based on the findings in the study,
including but not limited to:

“(I) If biased policing occurrred, how to prevent bias from
impacting whether or not MPD conducts a threat assessment and how to ensure bias does not
impact a threat assessment going forward; or

“(II) If biased policing has not been found to have
occurred, how to ensure that there is not a disparity in MPD’s response to all assemblies across
all groups, of proportionate size and characteristics, in the District in the future; or

“(IIT) If the study is inconclusive on the occurrence of
biased policing, what additional steps must be taken to reach a conclusion.

“(B) Any collaborating outside partners shall, at a minimum, meet the
following criteria:
“(1) Be nonpartisan;

“(i1) Have research and legal expertise;

“(ii1) Have expertise and knowledge of law enforcement

practices in the District, bias in policing, homegrown domestic terrorism in the United States,

and intelligence data sharing practices;



86

87

88

&9

90

91

92

93

94

95

96

97

98

99

100

101

102

103

104

105

106

“(iv) Have a history of conducting studies and evaluations of law

enforcement procedures, regulations, and practices; and

“(v) Have experience developing solutions to policy or legal

challenges.

“(C) The Attorney General shall submit a report on the study

to the Council no later than six months from the effective date of the Bias in Threat Assessments

Evaluation Amendment Act of 2021 (B24-XX as introduced on XX, 2021).”.

(b) Section 108 (D.C. Official Code § 1-301.88¢) is amended by adding a new subsection
(g) to read as follows:

“(g) The Attorney General, or his or her designee, shall have the authority to issue
subpoenas for the production of documents or materials or for the attendance and testimony of
witnesses under oath, or both, as necessary to carry out the investigation pursuant to section
101(a)(4).”.

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional review as

provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December



107 24,1973 (87 Stat. 813; D.C. Official Code § 1-206.03(c)(1)), and publication in the District of

108  Columbia Register.



ATTACHMENT E



COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From: Nyasha Smith, Secretary to the Council
Date : Monday, March 1, 2021
Subject:  Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office of
the Secretary on Thursday, February 25, 2021. Copies are available in Room 10, the
Legislative Services Division.

TITLE: "White Supremacy in Policing Prevention Act of 2021", B24-0112

INTRODUCED BY: Councilmembers Lewis George, Nadeau, Bonds, Pinto, Allen,
Henderson, McDuffie, and T. White

The Chairman is referring this legislation sequentially to the Committee on Judiciary
and Public Safety and the Committee of the Whole.

Attachment
cc: General Counsel

Budget Director
Legislative Services
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Councilmember Brooke Pinto

A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To require the Office of the District of Columbia Auditor to initiate an assessment into any ties
between white supremacist or other hate groups and members of the Metropolitan Police
Department that suggest an individual cannot enforce the law fairly and to recommend
reforms to Metropolitan Police Department policy, practice, and personnel to better
detect and prevent ties to white supremacist or other hate groups in the Department that
may prevent fair enforcement of the law in order to increase public trust in the
Department and improve officer and public safety.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this

act may be cited as the “White Supremacy in Policing Prevention Act of 2021”.

Sec. 2. Definitions.

(1) “Auditor” means the Office of the District of Columbia Auditor or its designees.

(2) “Council” means the Council of the District of Columbia.

(3) “Department” means the Metropolitan Police Department.



(4) “Hate group” means an organization or social group whose goals, activities, and
advocacy are primarily or substantially based on a shared hatred, hostility, or violence towards
people of one or more other different races, ethnicities, religions, nationalities, genders, and/or
sexual identities.

(5) “Mayor” means the Mayor of the District of Columbia.

(6) “Policy” or “policies” means written directives that guide Department policy,
including General Orders, Special Orders, Circulars, Standard Operating Procedures, and
Bureau/Division Orders.

(7) “White supremacy” means a hate group whose shared hatred, hostility, or violence
towards people of one or more other different races, ethnicities, religions, nationalities, genders,
and/or sexual identities is based on the belief that white people are innately superior to other
races and may include one of the following tenants: 1) white people should have control over
people of other races; 2) white people should live by themselves in a whites-only society; 3)
white people have their own "culture™ that is superior to other cultures; or 4) white people are
genetically superior to other people.

Sec. 3. Scope of the assessment and recommendations.

(a) The Office of the DC Auditor shall carry out a comprehensive assessment, in
collaboration with eligible external partners as defined in subsection (b) of this section, to, at a
minimum:

(1) Determine whether members of the Department have ties to white supremacist
or other hate groups, including information about the ties, that may affect identified officers in

carrying out their duties properly and fairly;



(A) This may include accessing information about officers’ organizational
affiliations and memberships; speech; photographs or video footage; social media engagement;
complaints; and interviews with officers, witnesses, or relevant stakeholders, that suggest an
individual cannot enforce the law fairly.

(B) This may include providing specific recommendations around
Department officer or staff training, discipline, or other outcomes as a result of findings.

(C) This assessment shall not violate Department officer and staff
members’ legal rights or protections as employees, including those addressing privacy and free
speech.

(2) Recommend reforms to Department policy, practice, and personnel to better
detect and prevent white supremacist or other hate group ties among Department officers and
staff that suggest they are not able to enforce the law fairly, and to better investigate and
discipline officers for such behavior.

(b) Any collaborating outside partners shall, at a minimum, meet the following criteria:

(1) Be nonpartisan;

(2) Have expertise in civil rights, racial equity, and the threat of white supremacist
and other hate groups, movements, and organizing efforts; and

(3) Have experience in law enforcement and intelligence oversight and reform or
in conducting investigations and evaluations of law enforcement procedures, policies, and
practices.

(c) If during the course of an investigation undertaken pursuant to this act, the auditor

determines that criminal activity or other wrongdoing has occurred or is occurring, the auditor



shall, as soon as practicable, report the facts that support such information to the appropriate
prosecuting authority.

(d) The Office of the DC Auditor shall submit and present its final report and
recommendations to the Council no later than 12 months from the effective date of this act.

Sec. 4. Fiscal impact statement.

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4aofthe General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code§ 1-301.47a).

Sec. 5. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional review as
provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24,1973 (87 Stat. 813; D.C. Official Code 8§ 1-206.02(c)(1)), and publication in the District of

Columbia Register.



ATTACHMENT F



COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From: Nyasha Smith, Secretary to the Council
Date : Monday, April 19, 2021
Subject:  Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office of
the Secretary on Monday, April 19, 2021. Copies are available in Room 10, the
Legislative Services Division.

TITLE: "Law Enforcement Vehicular Pursuit Reform Act of 2021", B24-0213

INTRODUCED BY: Councilmembers Lewis George, R. White, Bonds, T. White, Cheh,
and Nadeau

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety.

Attachment

cc: General Counsel
Budget Director
Legislative Services
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Councilmember Trayon White, Sr. E%uncﬂmember Janeese Lewis George

Councilmember Mary M. Cheh Councilmember Robert C. White, Jr.
Councilmember Brianne K. Nadeau Councilmember Anita Bonds
A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To prohibit District of Columbia law enforcement officers from engaging in vehicular pursuits of
an individual operating a motor vehicle, unless the officer reasonably believes that the
fleeing suspect has committed or has attempted to commit a crime of violence and that
the pursuit is necessary to prevent an imminent death or serious bodily injury and is not
likely to put others in danger of death or serious bodily injury; and to prohibit the use of
dangerous vehicular pursuit practices.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this

act may be cited as the “Law Enforcement Vehicular Pursuit Reform Act of 2021”.

Sec. 2. Definitions
For the purposes of this act, the term:
(1) “Boxing in” means a tactic designed to stop a suspect motor vehicle by
surrounding it with motor vehicles and then slowing them to a stop.
(2) “Caravanning” means the practice, during a vehicular pursuit, of more than 2
law enforcement motor vehicles following each other in relative single file, usually with less

than sufficient reactionary distance between the vehicles to adjust for sudden movement or

actions by the preceding vehicles.
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(3) “Crime of Violence” shall have the same meaning as provided in D.C. Official
Code § 23-1331.

(4) “Law enforcement officer” shall have the same meaning as provided in D.C.
Official Code § 23-501.

(5) “Motor vehicle” means any automobile, all-terrain vehicle, motorcycle,
moped, or other vehicle designed to be propelled only by an internal-combustion engine or
electricity.

(6) “Paralleling” means participating in the pursuit of a suspect motor vehicle by
proceeding in the same direction and maintaining approximately the same speed as the suspect
motor vehicle while traveling on an alternate street or highway that parallels the pursuit route.

(7) “Pursuit intervention technique” means a low-speed maneuver intended to
terminate the pursuit of a suspect motor vehicle by causing the suspect motor vehicle to spin out
of control and come to a stop.

(8) “Ramming” means the deliberate act of impacting a suspect motor vehicle
with another vehicle to damage or otherwise force a motor vehicle to stop.

(9) “Roadblock™ means a tactic designed to stop a suspect motor vehicle by
intentionally placing a vehicle or immovable object in the path of the motor vehicle.

(10) “Serious bodily injury” means a bodily injury or significant bodily injury that

involves:

(A) A substantial risk of death;

(B) Protracted and obvious disfigurement;

(C) Protracted loss or impairment of the function of a bodily member or
organ; or
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(D) Protracted loss of consciousness.
(11) “Tire deflation device” means a device, including spikes or tack strips, that
extends across the roadway and is designed to puncture the tires of the suspect motor vehicle.
(12) “Vehicle intercept” means a slow-speed, coordinated maneuver where 2 or
more law enforcement motor vehicles simultaneously intercept and block the movement of a
suspect motor vehicle to constrain the movement of a motor vehicle and prevent a pursuit.
Sec. 3. Law enforcement vehicular pursuit reform.
(a) A law enforcement officer shall not use a motor vehicle to engage in a pursuit of a
suspect motor vehicle, unless the law enforcement officer reasonably believes:
(1) The fleeing suspect has committed or has attempted to commit an immediate
crime of violence;
(2) The vehicular pursuit is immediately necessary to avoid death or serious
bodily injury to a person other than the operator of the suspect motor vehicle; and
(3) The pursuit is not likely to cause death or serious bodily injury to any person.
(b) In determining whether a law enforcement officer reasonably believed that a vehicular
pursuit was immediately necessary and unlikely to cause death or serious bodily harm, a
factfinder shall consider:
(1) Whether the identity of the suspect is known and can be apprehended at a
later time;
(2) The likelihood of the public being endangered in the area of the pursuit,
including the type of area, the time of day, the amount of vehicular and pedestrian traffic such as
school zones, and the speed of the pursuit relative to these factors;

(3) Whether there are other people inside the suspect motor vehicle;
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(4) The availability of other resources such as helicopters;

(5) Whether the distance between the pursuing officers and the fleeing vehicle is
so great that further pursuit would be futile or require the pursuit to continue for an unreasonable
time or distance;

(6) Whether visual contact is lost and the pursued vehicle's location is no longer
definitely known;

(7) Whether the officer's pursuit vehicle sustains damage or a mechanical failure
that renders it unsafe to operate;

(8) Whether the officer was directed to terminate the pursuit by the pursuit
supervisor or a higher ranking supervisor;

(9) The law enforcement officer’s training and experience;

(10) Whether the operator of the motor vehicle:

(A) Appeared to possess, either on their person or in a location where it is
readily available, a dangerous weapon; and

(B) Was afforded an opportunity to comply with an order to surrender any
suspected dangerous weapons;

(11) Whether the law enforcement officer engaged in de-escalation measures;

(12) Whether any conduct by the law enforcement officer increased the risk of
harm; and

(13) Whether the law enforcement officer made all reasonable efforts to prevent
harm, including abandoning efforts to apprehend the suspect.

(c) A law enforcement officer shall not engage in the following conduct under any

circumstances:
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(1) Boxing in;
(2) Vehicle intercepts;
(3) Caravanning;
(4) Paralleling;
(5) Pursuit Intervention Technique;
(6) Ramming;
(7) Use of tire deflation devices;
(8) Attempting to force a motor vehicle into another object or off the roadway;
(9) Discharging a firearm at or from a moving motor vehicle;
(10) Placing themselves in a position to be in front of an on-coming vehicle in a
manner that is likely to cause death or serious bodily injury; or
(11) Using roadblocks.
(d) It is unlawful for a law enforcement officer to knowingly violate this section.
Sec. 4. Applicability.
This act shall apply 90 days following the date it takes effect.
Sec. 5. Fiscal impact statement.
The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).
Sec. 6. Effective Date
This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional review as

provided in section 602(c)(2) of the District of Columbia Home Rule Act, approved December
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COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From: Nyasha Smith, Secretary to the Council
Date : Monday, May 24, 2021
Subject:  Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office of
the Secretary on Thursday, May 20, 2021. Copies are available in Room 10, the
Legislative Services Division.

TITLE: "School Police Incident Oversight and Accountability Amendment Act of
2021", B24-0254

INTRODUCED BY: Councilmembers Henderson, Pinto, McDuffie, Lewis George, and
R. White

The Chairman is referring this legislation sequentially to the Committee on Judiciary
and Public Safety and Committee of the Whole.

Attachment

cc: General Counsel
Budget Director
Legislative Services



Statement of Introduction
School Police Incident Oversight and Accountability Amendment Act of 2021
Councilmember Christina Henderson
May 20, 2021

Today, along with Councilmembers Janeese Lewis George, Robert C. White Jr., Kenyan R.
McDuffie, and Brooke Pinto, | am introducing the School Police Incident Oversight and
Accountability Amendment Act of 2021. This legislation will improve transparency with respect
to law enforcement activity occurring on school grounds.

Students of color and with disabilities are disproportionately affected by school discipline
compared to their White counterparts. Nationally, a 2020 ACLU report found that students of
color are more likely to go to a school with a law enforcement officer, more likely to be referred
to law enforcement, and more likely to be arrested at school.

In the District of Columbia, we have some high-level data illuminating these disparities.
According to the 2017 Civil Rights Data Collection Report by the U.S. Department of Education,
Black students in the District of Columbia make up 71% of students but account for nearly 91%
of school-based arrests. Latinx students make up the other 9%. The survey also found that 27%
of students receiving referrals to law enforcement were students with disabilities. Furthermore,
the Black Swan Academy found that 60% of girls arrested in DC are under the age of 15, with
Black girls in DC 30 times more likely to be arrested than White youth of any gender identity.

In response to data requests during 2020 and 2021 performance oversight hearings, the
Metropolitan Police Department (MPD) released some limited data with respect to student
arrests on school grounds. For school year 2018-2019, there were 178 such arrests. For the
2019-2020 school year, as of March 13, 2020 (the last day of in-person instruction), there had
been 98 arrests in schools. MPD offered some aggregated data points sorted by race, school
location and age for 2019-2020. However, this type of data is not made publicly available on a
consistent basis, nor does it include complete and disaggregated demographic data that would
permit a fuller evaluation of equity in MPD’s school-based activity.

In order to increase transparency and oversight in this area, data on school policing must be
collected and made publicly accessible in a manner that allows for analysis by race, gender, age,
and disability status. This is consistent with recommendations made by the Police Reform
Commission.

This bill will help improve accountability for youth arrests by requiring local education agencies
to maintain data on school-based disciplinary actions involving law enforcement. The
Metropolitan Police Department would be required to report school-involved incidents bi-
annually, publicly and disaggregated by race, gender, age, and disability.

I look forward to working with my Council colleagues and other stakeholders to advance and
pass this legislation which will help restore public trust and create an environment that enforces
accountability and transparency between students, schools and the Metropolitan Police
Department.
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Councilmember Kenyan R. McDuffie Councilmember Christina Henderson
Councilmember Janeese Lewis George Councilmember Brooke Pinto

Councilmember Robert C. White, Jr.

A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the Attendance Accountability Act of 2013 to require local education agencies to
maintain additional data with respect to school-based disciplinary actions involving law
enforcement, to amend the Revised Statutes of the District of Columbia to require the
Metropolitan Police Department to maintain records for school-involved arrests by race,
gender, age, and disability, and to require MPD to biannually publicly report certain data
from school-involved incidents.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “School Police Incident Oversight and Accountability Amendment Act of

2021”.

Sec. 2. The Attendance Accountability Amendment Act of 2013 effective September 19,

2013 (D.C. Law 20-17; D.C. Official Code § 38-236.01 et Seq.) is amended as follows:
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(a) Section 201 (D.C. Official Code § 38-236.01) is amended by inserting a new
paragraph (10A) as follows:
“(10A) “Law enforcement” means:
“(A) An officer or member of the Metropolitan Police Department of the
District of Columbia or of any other police force operating in the District of Columbia,;
“(B) An investigative officer or agent of the United States;
“(C) An on-duty, civilian employee of the Metropolitan Police
Department;
“(D) An on-duty, licensed special police officer;
“(E) An on-duty, licensed campus police officer;
“(F) An on-duty employee of the Department of Corrections or
Department of Youth Rehabilitation Services; or
“(G) An on-duty employee of the Court Services and Offender
Supervision Agency, Pretrial Services Agency, or Family Court Social Services Division.”.
(b) Section 209(a)(2) (D.C. Official Code 8§ 38-236.09) is amended as follows:
(1) Subparagraph (G) is amended by striking the phrase “; and” and inserting a
semicolon in its place.
(2) New subparagraphs (G1), (G2), and (G3) are added to read as follows:
“(G1) The reason for involving law enforcement;
“(G2) The type and count of weapons, contraband or controlled substances
recovered,;
“(G3) Law enforcement involvement in any school action or activity;

and”.
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(3) Subparagraph (H) is amended to read as follows:

“(H) A description of the conduct that led to or reasoning behind each suspension,
involuntary dismissal, emergency removal, disciplinary unenroliment, voluntary withdrawal or
transfer, referral to law enforcement, involvement of law enforcement for any reason, school-
based arrest, recovery of weapons, recovery of contraband, recovery of controlled dangerous
substance, and, for students with disabilities, change in placement; and”.

Sec 3. Section 386 of the Revised Statutes of the District of Columbia (D.C. Official
Code § 5-113.01) is amended as follows:

(a) A new subsection (a)(4E) is added to read as follows:

“(4E) Disaggregated by school, records of school-based events involving a member or
members of the Metropolitan Police Department who stop, detain, or arrest individuals on school
grounds including:

“(A) The number of school-based events for which an officer was involved,
sorted by school;

“(B) The number of school-related arrests;

“(C) The type and count of weapons, contraband, or controlled substances
recovered from any school-based event, whether or not an arrest occurred,

“(D) The reason for involving the law enforcement officer called by the school
staff; and

“(E) Demographic data of any person involved in a disciplinary incident, stop or
arrest on school grounds, including:

“(1) Race;

“(i1) Gender;
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“(ii1) Age; and
“(iv) Disability status.”

(b) A new subsection (c) is inserted as follows:

“(c) The Metropolitan Police Department shall publicly release aggregated data collected
in accordance with subsection (a)(4E) of this section and make the data available biannually on
its website.”.

Sec. 4. Fiscal impact statement.

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 602(c)(3) of the District of Columbia Home Rule Act,
approved December 24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02 (c)(3)).

Sec. 5. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by Council to override the veto), a 30-day period of Congressional review as
provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24,1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of

Columbia Register.
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COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From: Nyasha Smith, Secretary to the Council
Date : Monday, July 12, 2021
Subject:  Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office of
the Secretary on Monday, July 12, 2021. Copies are available in Room 10, the
Legislative Services Division.

TITLE: "Strengthening Oversight and Accountability of Police Amendment Act of
2021", B24-0356

INTRODUCED BY: Chairman Mendelson

The Chairman is referring this legislation sequentially to the Committee on Judiciary
and Public Safety and Committee of the Whole.

Attachment

cc: General Counsel
Budget Director
Legislative Services
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1
2 #Chairman Phil Mendelson
3
4
5
6
7 A BILL
8
9
10
11 IN THE COUNCIL OF THE DISTRICT OF COLUMBIA
12
13
14
15  To amend the District of Columbia Auditor Subpoena and Oath Authority Act of 2004 to create
16 the position of Deputy Auditor for Public Safety within the Office of the District of
17 Columbia Auditor; to establish minimum qualifications for the Deputy Auditor; to
18 prescribe the duties, responsibilities, and powers of the Deputy Auditor; to amend the
19 Office of Citizen Complaint Review Establishment Act of 1998 to rename the Police
20 Complaints Board the Police Accountability Commission; to change the membership of
21 the Commission; to expand the authority of the Commission to review policies,
22 procedures, and trainings, and to provide input on the job description and qualifications
23 of a Chief of Police; to rename the Office of Police Complaints to the Office of Police
24 Accountability; to expand the authority Office’s Executive Director to encompass
25 complaints against special police, to receive anonymous complaints, and to continue
26 administrative investigations of officers while the U.S. Attorney’s Office determines
27 whether to pursue prosecution against an officer; to amend the District of Columbia
28 Government Comprehensive Merit Personnel Act of 1978 to provide stipends to
29 members of the Police Accountability Commission; to amend the Freedom of
30 Information Act of 1976 so that disciplinary records of officers with MPD and the D.C.
31 Housing Authority Police Department can no longer be withheld from the public; to
32 require the Chief of Police to submit department policies, procedures, and updates to
33 training to the Police Accountability Commission for comment; and to require MPD to
34 create a publicly accessible database for disciplinary records of officers.
35
36 BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this

37  act may be cited as the “Strengthening Oversight and Accountability of Police Amendment Act

38 of 2021".
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Sec. 2. The District of Columbia Auditor Subpoena and Oath Authority Act of 2004,
effective April 22, 2004 (D.C. Law 15-146; D.C. Official Code § 1301.171 et seq.) is amended
as follows:

(@) A new section (5) is added to read as follows:

“Sec. 5. Establishment and Qualifications of a Deputy Auditor for Public Safety.

“(a) There is established within the Office of the District of Columbia Auditor a Deputy
Auditor for Public Safety.

“(b) The Deputy Auditor for Public Safety shall be appointed by the Auditor. The
Auditor shall create a search committee composed of relevant stakeholders, including the Chair
of the Public Safety Committee of the Council, the Chief of Police, the Executive Director of the
Office of Police Accountability, and the Director of the Department of Corrections. The Auditor
shall consider the recommendations of the search committee in making his or her selection.

“(c) In addition to other qualifications the Auditor deems necessary, the Deputy Auditor
for Public Safety shall:

“(1) Be an attorney with substantial experience in criminal, civil rights, and/or
labor law, or corporate and/or governmental investigations, or an individual with at least 5 years
of experience in law enforcement and/or corrections oversight; and

“(2) Have knowledge of law enforcement and/or corrections policies and
practices, particularly regarding internal investigations for misconduct and use of force.

“(d) The Deputy Auditor for Public Safety may only be removed by the Auditor for
cause.”.

(b) A new section 6 is added to read as follows:

“Sec. 6. Duties and Responsibilities of the Deputy Auditor for Public Safety.
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“(a) The Deputy Auditor for Public Safety shall have the authority and responsibility to:

“(1) Review the handling of serious of use of force incidents as defined in MPD
General order 901-07 or any subsequent orders, serious property or vehicle damage, first
amendment demonstrations, or other issues by officers of the Metropolitan Police Department,
the D.C. Housing Authority Police Department, or a District-licensed security company. This
may include auditing, monitoring, or other review of administrative investigations to assess the
quality, thoroughness, and integrity of the investigations, specific findings of investigations, and
after-action reports;

“(2) Conduct semi-annual reviews of Office of Police Accountability’s handling
of misconduct complaints and cases to assess and certify the timeliness, quality and integrity of
those investigations and findings;

“(3) Review, analyze, and make findings and recommendations on any policy,
practice, or program within the Metropolitan Police Department, the District of Columbia
Housing Authority Police Department, the Department of Corrections, or a District-licensed
security company;

“(4) Monitor the implementation of any findings or recommendations made by
the Office of the Auditor, the Executive Director of the Office of Police Accountability or the
Police Accountability Commission; and

“(5) Collaborate with the Police Accountability Commission, Office of Police
Accountability, and the Metropolitan Police Department in improving system transparency,
including improving public disclosure procedures or mechanisms of the Metropolitan Police
Department, and providing for timely information about the status of reviews, audits, or

investigations.



85

86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

101

102

103

104

105

106

“(d) The Deputy Auditor for Public Safety shall notify an agency of any upcoming
reviews and analyses under subsection (a) of this section.

“(e) The Deputy Auditor for Public Safety shall solicit comments from the District of
Columbia Police Accountability Commission for reviews and analyses related to the
Metropolitan Police Department or the District of Columbia Housing Authority Police
Department under subsection (a) of this section.

“(f) Analyses, findings, recommendations, and any relevant supplemental materials shall
be delivered to the Mayor and Council and made publicly available after the receipt of final
comments from the agency.

“(g) The Deputy Auditor for Public Safety shall conduct regular outreach to District
residents to share information with the public about its mission, policies, and operations, and to
provide updates reviews or investigations where applicable.

“(h) Beginning on December 31, 2023 and by December 31 every year thereafter, the
Deputy Auditor for Public Safety shall deliver a report to the Mayor and the Council that
includes his or her activities in the prior year.”.

(c) A new section 7 is added to read as follows:

“Sec. 7. Powers of the Deputy Auditor for Public Safety.

“(@)(1) The Deputy Auditor for Public Safety shall have access, as is necessary to
conduct his or her work, to all books, accounts, records, reports, findings and all other papers,
things, or property belonging to or in use by the Metropolitan Police Department, the District of
Columbia Housing Authority Police Department, the Department of Corrections, or any District-

licensed security company.
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“(2) The Deputy Auditor for Public Safety shall maintain confidentiality of
persons named in any documents transferred from the Metropolitan Police Department, the
District of Columbia Housing Authority Police Department, the Department of Corrections, or a
District-licensed security company pursuant to this subsection to the extent required by District
law.

“(b)(1) Upon receipt of any findings and recommendations made by the Deputy Auditor
for Public Safety, the Metropolitan Police Department, the District of Columbia Housing
Authority Police Department, or the Department of Corrections shall have 30 days to provide a
written response that includes a description of any corrective action the agency intends to make,
and the basis for rejecting any finding or recommendation in whole or in part.

(2) The agency may request an extension in writing to Deputy Auditor for Public
Safety of up to 15 additional days as deemed necessary.”.

Sec. 3. The Office of Citizen Complaint Review Establishment Act of 1998, effective
March 26, 1999 (D.C. Law 12-208; D.C. Official Code 8§ 5-1101 et seq.), is amended as follows:

(a) Section 4 (D.C. Official Code § 5-1103) is amended as follows:

(1) Paragraph (1) is struck.

(2) Paragraph (2) is designated as paragraph (1).

(3) A new paragraph (2) is added to read as follows:

(2) “Commission” means the District of Columbia Police Accountability
Commission.
(4) Paragraph (4) is amended by striking the phrase “Complaints.” and replacing

it with the phrase “Accountability.”.
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(b) The title of Section 5 (D.C. Official Code § 5-1104) is amended by striking the
phrase “Police Complaints Board” and replacing it with the phrase “Police Accountability
Commission.”.

(c) Section 5 (D.C. Official Code 8 5-1104) is amended to read as follows:

“(a) There is established a District of Columbia Police Accountability
Commission (“Commission”). The Commission shall be composed of nine voting members and
one ex-officio member. The Commission shall include:

“(1) At least three members between the ages 15 and 24 residing in
neighborhoods with higher-than-average levels of police stops and arrests;

“(3) Two persons from immigrant communities, or representatives of
service providers or advocacy organizations who serve immigrant persons;

“(4) Two persons from the LGBTQIA community, or representatives of
service providers or advocacy organizations who serve LGBTQIA people;

“(5) Two persons with disabilities, or representatives of service providers
or advocacy organizations who serve persons with disabilities in District; and

“(7) A member of the Metropolitan Police Department selected by the
Chief serving as an ex-officio member.

“(b) All members of the Commission shall be residents of the District.

“(c) Members of the Commission shall be appointed by the Mayor, subject to
confirmation by the Council. The Mayor shall submit a nomination to the Council for a 90-day
period of review, excluding days of Council recess. If the Council does not approve the
nomination by resolution within this 90-day review period, the nomination shall be deemed

disapproved.
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“(d) Commission members shall serve a term of 3 years from the date of
appointment or until a successor has been appointed. A Commissioner may be reappointed and
serve two consecutive terms. The Mayor shall designate the Chairperson of the Commission and
may remove a member of the Commission from office for cause. A person appointed to the
Commission to fill a vacancy occurring prior to the expiration of a term shall serve for the
remainder of the term or until a successor has been appointed.

“(e) Commission members shall be entitled to a stipend pursuant to D.C. Official
Code § 1-611.08(c-2)(6).

“(f) The Commission shall:

(1) Conduct periodic reviews of the citizen complaint review process,
and make recommendations, where appropriate, to the Mayor, the Council, the Chief of the
Metropolitan Police Department, and the Director of the District of Columbia Housing
Authority;

“(2) Review, solicit community feedback, and provide comments on non-
administrative Metropolitan Police Department policies, procedures, and updates to training,
prior to those policies, procedures, and trainings being finalized and binding upon employees of
the MPD. The Commission shall have 45 days from the date the Chief of Police submits the
policy, procedure, or updated training curriculum to provide comments;

“(3) Provide comments and input on the job description and qualifications
of a Chief of Police of the Metropolitan Police Department;

“(4) Share information with the Deputy Auditor for Public Safety as is

deemed necessary or required by law or formal agreements;
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“(5) Collaborate with the Deputy Auditor for Public Safety and the
Metropolitan Police Department in improving system transparency, including improving public
disclosure procedures or mechanisms of the Metropolitan Police Department, and providing for
timely information about the status of investigations and their outcomes.

“(g) The Executive Director, acting on behalf of the Commission, shall have
unfettered, timely and complete access to information and supporting documentation from the
MPD, HAPD, and any District-licensed security company to which the subject special officer,
specifically related to the Commission’s duties.

“(h) Within 60 days of the end of each fiscal year, the Commission shall transmit
to the entities named in subsection (f)(1) of this section an annual report of the operations of the
Commission and the Office of Police Accountability.

“(i) The Commission is authorized to apply for and receive grants to fund its
program activities in accordance with laws and regulations relating to grant management.”.

(d) The title of Section 6 (D.C. Official Code § 5-1105) is amended by striking the
phrase “Complaints” and replacing it with the phrase “Accountability.”.
(e) Section 6 (D.C. Official Code § 5-1105) is amended as follows:

(1) Subsection (a) is amended by striking the phrase “Complaints” and replacing
it with the phrase “Accountability.”.

(2) Subsection (b) is amended striking the phrase “Board” and replacing it with
phrase “Commission” wherever it is found.

(f) Section 7(c) (D.C. Official Code § 5-1106(c)) is amended by striking the phrase

“Board” and inserting phrase “Commission” wherever it is found.
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(9) Section 7(d) (D.C. Official Code § 5-1106(d)) is amended by striking the phrase
“Board” and inserting phrase “Commission” wherever it is found.
(h) Section 8 (D.C. Official Code § 5-1107) is amended to read as follows:

“(@)(1) The MPD and the Office shall have the authority to receive or audit a
citizen complaint against a member or members of the MPD for alleged abuse or misconduct.

“(2) If MPD receives a citizen complaint under subsection (a) of this
section, the MPD shall transmit the citizen complaint to the Office within 3 business days after
receipt.

“(b) The Office shall have the authority to receive or audit a citizen complaint
against a member or members of the District of Columbia Housing Authority Police Department
(HAPD) or special police licensed by the District.

“(c)(1) The Office shall have the sole authority to dismiss, conciliate, mediate,
adjudicate, or refer for further action to the MPD or the HAPD a citizen complaint received
under subsection (a) or (b) of this section.

“(2) If during the investigation of a civilian complaint, the Office finds
evidence of abuse or misconduct not in included in the original complaint, the Office may
include these allegations in the original complaint.

“(c) In addition to investigating authority granted under subsections (a) and (b) of
this section, the Office shall have the authority to:

(1) Conduct administrative investigations and make findings on all
serious use of force incidents, as defined in MPD General order 901-07 or any subsequent

orders, by MPD, HAPD officers or special police licensed by the District; and



218 *(2) Conduct administrative investigations and make findings on all MPD
219  or HAPD in-custody deaths.

220 “(d) Any individual having personal knowledge of alleged police misconduct may
221  file a complaint with the Office on behalf of a victim.

222 “(e) To be timely, a complaint must be received by the Office within 90 days from
223  the date of the incident that is the subject of the complaint. The Executive Director may extend
224 the deadline for good cause.

225 “(f) Each complaint shall be reduced to writing. Complaints may be submitted
226 anonymously.

227 “(g) The Executive Director shall screen each complaint and may request

228  additional information from the complainant. Within 7 working days of the receipt of the

229  complaint, or within 7 working days of the receipt of additional information requested from the
230  complainant, the Executive Director shall take one of the following actions:

231 “(1) Dismiss the complaint, with the concurrence of three Commission
232 members;

233 “(2) Refer the complaint to the United States Attorney for the District of

234 Columbia for possible criminal prosecution;

235 *(3) Attempt to conciliate the complaint;

236 “(4) Refer the complaint to mediation;

237 “(5) Refer the complaint for investigation; or

238 “(6) Refer the subject police officer or officers to complete appropriate

239  policy training by the MPD or the HAPD.
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“(h) The Executive Director shall notify in writing the complainant, the subject
police officer or officers, and the Deputy Auditor for Public Safety of the action taken under
subsection (g) of this section. If the complaint is dismissed, the notice shall be accompanied by a
brief statement of the reasons for the dismissal, and the Executive Director shall notify the
complainant that the complaint may be brought to the attention of the Police Chief who may
direct that the complaint be investigated, and that appropriate action be taken.

“(i) MPD and HAPD shall notify the Executive Director when a subject police
officer or officers completes policy training pursuant to subsection (g)(6) of this section.

“(j) The Executive Director, acting on behalf of the Commission, shall have
unfettered, timely and complete access to documentation from the MPD, HAPD, and any
District-licensed security company to which the subject special officer belongs for any of the
duties of this section.

“(K) This subchapter shall also apply to any federal law enforcement agency that,
pursuant to Chapter 3 of this title, has a cooperative agreement with the MPD that requires
coverage by the Office; provided, that the Chief of the respective law enforcement department or
agency shall perform the duties of the MPD Chief of Police for the members of their respective
departments.

“(I) By February 1 of each year, the Office shall provide a report to the Council
on the effectiveness of the Metropolitan Police Department’s Body-Worn Camera Program,
including an analysis of use of force incidents.

“(m) Beginning December 31, 2023 and every December 31 thereafter, the Office
shall provide a report to the Mayor and Council regarding civilian complaints accepted pursuant

to subsections (a) and (b) of this section. The report shall include:
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“(1) The number, type and disposition of citizen and internally-generated
complaints received, investigated, sustained, or otherwise resolved, and the race, national origin,
gender, and age of the complainant and the subject officers;

“(2) The proposed discipline, appeals, and the actual discipline imposed
on an officer as a result of any sustained complaint;

“(3) All use of force incidents, serious use of force incidents retaliation or
serious use of force as defined in MPD General order 901-07 or any subsequent orders, and
serious physical injury incidents; and

“(4) The number of cases the Office closed in the prior year by disposition
type;

*“(5) The number of days it takes to close a complaint, from the date of
receipt of the complaint, by disposition type;

“(6) Reasons why cases are closed as dismissed on the merits, by
disposition type and merit categorization.”.

(i) Section 10(d) (D.C. Official Code § 5-1109(d)) is amended to read as follows:

“(d)(1) After a case is referred to the United States Attorney but a decision to
prosecute is pending, the Executive Director shall endeavor to complete all possible investigative
processes within his or her authority.

“(2) The Executive Director may complete an administrative investigation,
including conducting interviews of subject officers, in cases where the public interest weighs
against delaying the completion of the administrative investigation until after the United States

Attorney decides whether to prosecute. The Executive Director shall only be able to complete an
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administrative investigation under this subsection after receiving authorization from the
Commission through a majority a vote and consultation with the prosecutor.”.
(j) Section 12 (D.C. Official Code 8§ 5-1111) is amended as follows:
(1) Subsection (i) is amended to read as follows:

“(i)(2) If the complaint examiner determines that one or more allegations
in the complaint is sustained, the Executive Director shall transmit the entire complaint file,
including the merits determination of the complaint examiner, to the Police Chief for appropriate
action.”

“(2) Within 45 days of receipt of the complaint file, the Police
Chief shall provide written comment to the Executive Director confirming or rejecting the
Office’s recommended disciplinary action for the sustained allegations. If the Police Chief
rejects a recommended disciplinary action, the comment shall explain the justification for the
rejection.
(2) A new subsection (j) is added to read as follows:

“(j) If the complaint examiner determines that no allegation in the
complaint is sustained, the Executive Director shall dismiss the complaint and notify the parties
and the Police Chief in writing of such dismissal with a copy of the merits determination.”.

(k) Section 13 (D.C. Official Code § 5-1112) amended by adding a new subsection (f-1)
to read as follows:
“(f-1) In addition to providing notice under subsection (f), the Police Chief shall
provide written comment to the Executive Director and the Deputy Auditor for Public Safety

confirming or rejecting the Office’s recommended disciplinary action for the sustained
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307 allegations. If the Police Chief rejects a recommended disciplinary action, the comment shall
308  explain the justification for the rejection.”.

309 (1) Section 16 (D.C. Official Code 8§ 5-1115) is amended as follows:

310 (1) Subsection (a) is amended by striking the phrase "Board" and inserting the
311  phrase “Commission” in its place.

312 (2) Subsection (b) is amended by striking the phrase "Board™ and inserting the
313  phrase “Commission” in its place.

314 Sec. 4. Section 1108(c-2) of the District of Columbia Government Comprehensive Merit
315  Personnel Act of 1978, effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code § 1-

316  611.08(c-2)) is amended by added a new paragraph (6) to read as follows:

317 “(6) Each Commissioner of the Police Accountability Commission shall be entitled to a
318  stipend of $5,000 per year for their service on the Commission; the Chairperson shall be entitled
319  to $7,000 per year. Each member also shall be entitled to reimbursement of actual travel and
320  other expenses reasonably related to attendance at commission meetings the performance of
321  official duties.”.”

322 Sec. 5. Section 204 of The Freedom of Information Act of 1976, effective March 29,
323 1977 (D.C. Law 1-96; D.C. Official Code § 2-534) is amended as follows:

324 (1) Subsection (a)(3) is amended by striking the phrase “Office of Police

325  Complaints” and inserting the phrase “Office of Police Accountability” in its place.

326 (2) Subsection (a)(3)(A)(iii) is amended by striking the phrase “Office of Police
327  Complaints” and inserting the phrase “Office of Police Accountability” in its place.

328 (3) Subsection (a)(12) is amended by striking “;” and inserting “or for records

329  described in subsection (d-1) of this section;”
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(4) A new subsection (d-1) is added to read as follows:

“(d-1)(1) The provisions of this section shall not apply to disciplinary
records of officers with the Metropolitan Police Department or the District of Columbia Housing
Authority Police Department (HAPD).

*“(2) For purposes of this subsection, the term “disciplinary
records” means any record created in the furtherance of a disciplinary proceeding against an
MPD or HAPD officer, including:

“(A) The complaints, allegations, and charges against an
officer;

“(B) The name of the officer complained of or charged;

“(C) The transcript of any disciplinary trial or hearing,
including any exhibits introduced at such trial or hearing;

“(D) The disposition of any disciplinary proceeding; and

“(E) the final written opinion or memorandum supporting
the disposition and discipline imposed including the agency's complete factual findings and its
analysis of the conduct and appropriate discipline of the officer.

*(3) When providing records pursuant to subsection (d-1)(1), the
responding agency may redact:

“(A) Technical infractions. “Technical infraction” means a
minor rule violation, solely related to the enforcement of administrative departmental rules that
(a) do not involve interactions with members of the public, and (b) are not otherwise connected

to such person's investigative, enforcement, training, supervision, or reporting responsibilities.
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“(B) Items involving the medical history of the officer or
complainant, not including any records obtained during the course of an investigation such
officer’s misconduct that are relevant to the disposition of the investigation;

“(C) The home addresses, personal telephone numbers,
personal cell phone numbers, or personal email addresses of any officer or complainant;

“(D) Any social security numbers; or

“(E) Disclosure of the use of any employee assistance
program, mental health service, or substance abuse treatment service by an officer or
complainant unless such use is mandated by a disciplinary proceeding that may be otherwise
disclosed pursuant to this subsection.”.

Sec. 6. Chief of Police and MPD Policies and Procedures.

(@)(1) The Chief of Police shall submit non-administrative policies and procedures, and
changes in training curriculum, to the Police Accountability Commission (“Commission”) for
comment. The Commission shall have 45 days to review and provide comments to the Chief
before said policies, procedures, and trainings are finalized and binding upon employees of the
MPD. The Chief shall consider the comments of the Commission prior to issuing final policies
and procedures.

(2) If the Chief rejects proposed changes to the policy, procedure or training
suggested by the Commission, he or she shall provide a written comment to the Commission
within 30 days of receiving the Commission’s comments. The comment shall contain a

justification for the rejection.
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(b) Where the Chief determines it necessary to issue binding policies and procedures
before submitting them to the Commission, he or she shall submit the interim policies or
procedures to the Commission pursuant to (a).

Sec. 7. Officer Disciplinary Records Database.

By December 23, 2023, the Metropolitan Police Department shall publish a database that
contains the following information:

(a) Rank and shield history of each sworn officer;

(b) Department commendations, recognition or awards of each sworn officer;

(c) Trainings, including in-service, promotional, and other modules, that each sworn
officer have received; and

(d) Disciplinary history and records of each sworn officer, consistent with D.C. Official
Code § 2-534(d-1)(1)-(d-1)(3).

Sec. 8. Fiscal impact statement.

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Cade § 1-301.47a).

Sec. 9. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional review as
provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24,1973, (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of

Columbia Register.
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COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From: Nyasha Smith, Secretary to the Council
Date : Monday, November 29, 2021
Subject:  Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office of
the Secretary on Wednesday, November 17, 2021. Copies are available in Room 10,
the Legislative Services Division.

TITLE: "Law Enforcement Career Opportunities for District Residents Expansion
Amendment Act 0of2021", B24-0515

INTRODUCED BY: Chairman Mendelson, at the request of Mayor

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety.

Attachment

cc: General Counsel
Budget Director
Legislative Services



MuriEL BowsER
Mavor

November 17, 2021

The Honorable Phil Mendelson

Chairman

Council of the District of Columbia

1350 Pennsylvania Avenue, NW, Suite 504
Washington, DC 20004

Dear Chairman Mendelson:

Enclosed for the consideration of the Council of the District of Columbia is the “Law
Enforcement Career Opportunities for District Residents Expansion Amendment Act of 2021.”
The bill amends the Police Officer and Firefighter Cadet Programs Funding Authorization and
Human Rights Act of 1977 Amendment Act of 1982 to remove the requirement that cadets
graduate from District of Columbia high schools in order to qualify for the Metropolitan Police
Department’s Cadet Corps.

The Cadet Program helps ensure young adults develop the leadership and analytical skills
required to meet the challenges of law enforcement. Cadets work part-time for MPD while
receiving a scholarship enabling them to earn up to 60-college credit hours at the University of
the District of Columbia Community College. By expanding the program, more young adults
will benefit from access to employment opportunities and secondary education. Many
individuals may not have graduated from a District of Columbia high school but are otherwise
connected to the District and could serve the community well. This includes young adults who
have spent most of their lives in the District but may have recently moved to and graduated in
another state, or who attended school in a neighboring jurisdiction, but may have a parent or
grandparent living in the District with whom they spend time regularly.

The Police Cadet Corps is designed to prepare candidates for entrance into the MPD
Officer Recruit Program and ensure that a steady stream of District of Columbia young adults is
actively recruited as future police officers. By expanding access to the Cadet Program, those
individuals who might otherwise look for opportunities in neighboring jurisdictions may instead
return to the District, allowing MPD to continue increasing the proportion of its officers who are
invested in and understand the community they serve.

Sincerely,
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Chairman Phil Mendelson
at the request of the Mayor

A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the Police Officer and Firefighter Cadet Programs Funding Authorization and Human
Rights Act of 1977 Amendment Act of 1982 to remove the requirement that cadets
graduate from District of Columbia high schools in order to qualify for the Metropolitan
Police Department’s cadet program.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Law Enforcement Career Opportunities for District Residents Expansion
Amendment Act of 2021".

Sec. 2. Section 2(a) of the Police Officer and Firefighter Cadet Programs Funding
Authorization and Human Rights Act of 1977 Amendment Act of 1982, effective March 9, 1983
(D.C. Law 4-172; D.C. Official Code § 5-109.01(a)), is amended to read as follows:

“(a) The Chief of the Metropolitan Police Department shall establish a police officer
cadet program, which shall include senior year high school students and high school graduates
under 235 years of age residing in the District of Columbia for the purpose of instructing, training,
and exposing interested persons to the operations of the Metropolitan Police Department and the
duties, tasks, and responsibilities of serving as a police officer with the Metropolitan Police

Department.”.

Sec. 3. Fiscal impact statement.



The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date.

This act shall take effect following approval by the Mayor, a 30-day period of
congressional review as provided in section 602(c)(1) of the District of Columbia Home Rule
Act, approved December 24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and

publication in the District of Columbia Register.



Government of the District of Columbia
Office of the Chief Financial Officer

* * x
I
|
Fitzroy Lee
Acting Chief Financial Officer
MEMORANDUM
TO: The Honorable Phil Mendelson

Chairman, Council of the District of Columbia

FROM: Fitzroy Lee
Acting Chief Financial Officer Aw

DATE: November 9, 2021

SUBJECT: Fiscal Impact Statement - Law Enforcement Career Opportunities for
District Residents Expansion Amendment Act of 2021

REFERENCE: Draft Introduction as provided to the Office of Revenue Analysis on
November 5, 2021

Conclusion

Funds are sufficient in the fiscal year 2022 through fiscal year 2025 budget and financial plan to
implement the bill.

Background

The Metropolitan Police Department (MPD) Cadet Program is a specialized program for under 25-
year-old Washingtonians to serve part-time as uniformed, civilian employees. MPD Cadets spend part
of their time working specific job assignments for MPD while also working toward their college
degree, To be eligible to enroll in the MPD Cadet Program, individuals must be seniors in a District
high school or graduates of a District high school. The bill removes! the requirement that the high
school of a Cadet’s enrollment or graduation be located in the District to expand the pool of eligible
applicants to the program.

Financial Plan Impact

! By amending Section 2(a) of the Police Officer and Firefighter Cadet Programs Funding Authorization and
Human Rights Act of 1977 Amendment Act of 1982, effective March 9, 1983 (D.C. Law 4-172; D.C. Official
Code § 5-109.01(a)).

1350 Pennsylvania Avenue, NW, Suite 203, Washington, DC 20004 (202)727-2476
www.cfo.dc.gov



The Honorable Phil Mendelson

FIS: “Law Enforcement Career Opportunities for District Residents Expansion Amendment Act of 2021," Draft
Introduction as provided to the Office of Revenue Analysis on November 5, 2021.

Funds are sufficient in the fiscal year 2022 through fiscal year 2025 budget and financial plan to

implement the bill. There is no cost to expand the pool of applicants eligible to apply to the MPD Cadet
Program. The fiscal year 2022 budget includes funding to support 150 MPD Cadets.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
OFFICE OF THE ATTORNEY GENERAL

* W W
]
I
LEGAL COUNSEL DIvISION
MEMORANDUM
TO: Ronan Gulstone
Director

Office of Policy and Legislative Affairs

FROM: Brian K. Flowers
Deputy Attorney General
Legal Counsel Division

DATE: November 10, 2021

SUBJECT: Legal Sufficiency Review of Draft Legislation, the “Law Enforcement Career
Opportunities for District Residents Expansion Amendment Act of 2021”
(AD-21-654)

This is to Certify that this Office has reviewed the above-referenced

proposed legislation and has found it to be legally sufficient. If you have questions
regarding this certification, please do not hesitate to contact me at 724-5524.

Brvan K. Flowara

Brian K. Flowers

1350 Pennsylvania Avenue, NW, Suite 409, Washington, DC 20004 e Tel: (202) 724-5565 Email: arthur.parker{@dc.gov
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Council of the District of Columbia

COMMITTEE ON THE JUDICIARY & PUBLIC SAFETY
NOTICE OF PuUuBLIC HEARING

1350 Pennsylvania Avenue, N.W., Washington, D.C. 20004

COUNCILMEMBER CHARLES ALLEN, CHAIRPERSON
COMMITTEE ON THE JUDICIARY & PUBLIC SAFETY

ANNOUNCES A PUBLIC HEARING ON
B23-0723, THE “RIOTING MODERNIZATION AMENDMENT ACT OF 2020”

B23-0771, THE “INTERNATIONALLY BANNED CHEMICAL WEAPON PROHIBITION
AMENDMENT ACT OF 2020”

AND

B23-0882, THE “COMPREHENSIVE POLICING AND JUSTICE REFORM AMENDMENT
ACT OF 2020”

Thursday, October 15, 2020, 9:00 a.m. — 6:00 p.m.
Virtual Hearing via Zoom
To Watch Live:
https://dccouncil.us/council-videos/
http://video.oct.dc.gov/DCC/jw.html
https://www.facebook.com/CMcharlesallen/

On Thursday, October 15, 2020, Councilmember Charles Allen, Chairperson of the Committee on
the Judiciary and Public Safety, will convene a public hearing to consider Bill 23-0723, the
“Rioting Modernization Amendment Act of 20207, Bill 23-0771, the “Internationally Banned
Chemical Weapon Prohibition Amendment Act of 20207, and Bill 23-0882, the “Comprehensive
Policing and Justice Reform Amendment Act of 2020”. The hearing will be conducted virtually
via Zoom from 9:00 a.m. to 6:00 p.m. Pre-registered public witnesses will testify from 9:00 a.m.
to 3:00 p.m., and government witnesses will testify from 3:00 p.m. to 6:00 p.m.

The stated purpose of B23-0723, the “Rioting Modernization Amendment Act of 2020, is to
amend An Act relating to crime and criminal procedure in the District of Columbia to provide
definitions for certain terms related to the offense of rioting, to clarify the conduct that constitutes
rioting, to revise the penalties for convictions, and to establish a right to a jury trial for
prosecutions.



The stated purpose of B23-0771, the “Internationally Banned Chemical Weapon Prohibition
Amendment Act of 20207, is to amend the First Amendment Rights and Police Standards Act of
2003 to prohibit the use of chemical irritants at First Amendment assemblies.

The stated purpose of B23-0882, the “Comprehensive Policing and Justice Reform Amendment
Act of 20207, is to provide for comprehensive policing and justice reform for District residents
and visitors, and for other purposes. Specifically, the bill:

e Prohibits the use of neck restraints by law enforcement and special police officers;

e Requires the Mayor to publicly release the names and body-worn camera recordings of
any officer who committed an officer-involved death or serious use of force, unless the
subject or their next of kin objects to its release;

e Amends the statutes of various District boards related to policing, including by:

o Expanding the membership of the Police Complaints Board — the governing body
for the Office of Police Complaints (“OCP”) — and allowing OCP’s Executive
Director to investigate evidence of abuse or misuse of police powers, even if it was
not specifically alleged by the complainant;

o Expanding the Use of Force Review Board’s voting members to include OPC’s
Executive Director, three civilian members appointed by the Mayor, and two
members appointed by the Council; and

o Reconstituting the Police Officers Standards and Training Board (“POST Board”),
the District board that establishes minimum application and appointment criteria
for Metropolitan Police Department (“MPD”) officers and reviews MPD’s initial
training and continuing education programs;

e Requires that police officers, for searches where an officer’s justification for the search is
based only on the person’s consent, explain that the person is being asked to consent and
that they can refuse the search;

e Expands MPD’s continuing education requirements to include new topics such as racism
and white supremacy, limiting the use of force, and employing de-escalation tactics;

e Requires the uniforms and helmets of MPD officers policing First Amendment assemblies
to identify the officers as local law enforcement;

e Repeals two outdated criminal offenses: (1) the District’s law criminalizing mask wearing
for certain purposes and (2) the offense of failure to arrest when any crime is committed
in an officer’s presence;

e Codifies the situations in which deadly force can be used and elaborates on the standard
for judges and juries to use when reviewing cases that involve claims of excessive force;

e Extends the right to jury trials to certain offenses where the victim is a law enforcement
officer;

e Proposes a number of reforms to MPD’s disciplinary procedures, including:

o Specifying that discipline is no longer negotiable during collective bargaining;

o Extending the time during which MPD must bring a corrective or adverse action
for misconduct in cases involving serious use of force or indicating potential
criminal conduct by a sworn member or civilian employee;

o Allowing the Chief of Police to increase the penalty recommended by the Police
Trial Board to be imposed on an officer for misconduct; and



o Prohibiting MPD from hiring as sworn members anyone who committed serious
misconduct, was terminated from another law enforcement agency, or resigned
from a law enforcement agency to avoid potential disciplinary action;

e Restricts the ability of District law enforcement agencies to acquire or request certain
military equipment;

e Restricts MPD’s use of riot gear in response to First Amendment assemblies to situations
in which there is an immediate risk of significant bodily injury to officers, and prohibits
the use of chemical irritants or less-lethal projectiles to disperse a First Amendment
assembly;

e Establishes a Police Reform Commission;

e Amends the WMATA Compact to require that WMATA (1) prohibit the use of quotas to
evaluate, reward, or discipline officers, and (2) establish a Police Complaints Board; and

e Enfranchises all eligible District residents incarcerated for felony convictions.

The Committee invites the public to provide oral and/or written testimony. Public witnesses
seeking to provide oral testimony at the Committee’s hearing must thoroughly review the
following instructions:

e Anyone wishing to provide oral testimony must email the Committee at
judiciary(@dccouncil.us with their name, telephone number, organizational affiliation, and
title (if any), by the close of business on Wednesday, October 7.

e The Committee will approve witnesses’ registrations based on the total time allotted for
public testimony. The Committee will also determine the order of witnesses’ testimony.

e VWitnesses who are approved by the Committee to testify will be emailed Zoom
registration instructions for the hearing, which they must complete in order to be
placed on the final witness list and access their unique Zoom link.

e Representatives of organizations will be allowed a maximum of five minutes for oral
testimony, and individuals (and any subsequent representatives of the same organizations)
will be allowed a maximum of three minutes.

e Witnesses are not permitted to yield their time to, or substitute their testimony for, the
testimony of another individual or organization.

e If possible, witnesses should submit a copy of their testimony electronically in advance to
judiciary(@dccouncil.us.

e Witnesses who anticipate needing language interpretation are requested to inform the
Committee as soon as possible, but no later than five business days before the hearing. The
Committee will make every effort to fulfill timely requests; however, requests received
fewer than five business days before the hearing may not be fulfilled.

For witnesses who are unable to testify at the hearing, written statements will be made part of the
official record. Copies of written statements should be emailed to the Committee at
judiciary(@dccouncil.us no later than the close of business on Friday, October 23.
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Council of the District of Columbia
COMMITTEE ON THE JUDICIARY & PUBLIC SAFETY

AGENDA & WITNESS LIST
1350 Pennsylvania Avenue, N.W., Washington, D.C. 20004

COUNCILMEMBER CHARLES ALLEN, CHAIRPERSON
COMMITTEE ON THE JUDICIARY & PUBLIC SAFETY

ANNOUNCES A PUBLIC HEARING ON
B23-0723, THE “RIOTING MODERNIZATION AMENDMENT ACT OF 2020”

B23-0771, THE “INTERNATIONALLY BANNED CHEMICAL WEAPON PROHIBITION
AMENDMENT ACT OF 2020”

AND

B23-0882, THE “COMPREHENSIVE POLICING AND JUSTICE REFORM AMENDMENT
ACT OF 2020”

Thursday, October 15, 2020, 9:00 a.m. — 6:00 p.m.
Virtual Hearing via Zoom
To Watch Live:
https://dccouncil.us/council-videos/
http://video.oct.dc.gov/DCC/jw.html

AGENDA AND WITNESS LIST

I. CALL TO ORDER
II. OPENING REMARKS
III.  WITNESS TESTIMONY
1.  Public Witnesses

Panel 1

1.  John Ayala, Mid-Atlantic Operations Director, D.C. Chapter, Alliance of
Guardian Angels



N kW

10.

Panel 2

11.

12.
13.
14.
15.
16.
17.
18.

Panel 3

19.
20.
21.
22.
23.

Panel 4

Monica Hopkins-Maxwell, Executive Director, American Civil Liberties Union
of the District of Columbia

Ruth Lindberg, Manager, Health Impact Project, The Pew Charitable Trusts
Premal Dharia, Public Witness

Thomas Susman, President, D.C. Open Government Coalition

Mana Azarmi, Policy Counsel, Center for Democracy and Technology

Grayson Clary, Stanton National Security Fellow, Reporters Committee for
Freedom of the Press

Jonathan Blanks, Visiting Fellow in Criminal Justice, Foundation for Research on
Equal Opportunity

Akhi Johnson, Deputy Director, Reshaping Prosecution Program, Vera Institute
of Justice

Richard Gilbert, Chair, Legislative Committee, District of Columbia Association
of Criminal Defense Lawyers

Yvette Alexander, Public Policy Chair, Metropolitan Washington D.C. Chapter,
Coalition of 100 Black Women

James Berry, Chair, MPD Citizens Advisory Council
Robert Pittman, Chair, 1D Citizens Advisory Council
Brenda Lee Richardson, Public Witness

Georgine Wallace, Community Facilitator, PSA 103/105
Debbie Smith-Steiner, Public Witness

Gregg Pemberton, Chair, D.C. Police Union

Patrick Burke, Executive Director, D.C. Police Foundation

Anthony Lorenzo Green, Commissioner, ANC 7C04

Salim Adofo, Commissioner, ANC 8C07

Bobbi Strang, President, Gay and Lesbian Activists Alliance

Mara Verheyden-Hilliard, Executive Director, Partnership for Civil Justice Fund

Nick Robinson, Legal Advisor, U.S. Program, International Center for Not-for-
Profit Law



24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.

Panel 5

37.

38.
39.
40.
41.
42.
43.
44.
45.

Panel 6

46.
47.
48.
49.

50.
51.

Patrice Sulton, Director, D.C. Justice Lab

Beverly Smith, Volunteer, D.C. Justice Lab
Virginia Spatz, Volunteer, D.C. Justice Lab
Diontre Davis, Volunteer, D.C. Justice Lab

Sabrin Qadi, Volunteer, D.C. Justice Lab
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Statement on behalf of the
American Civil Liberties Union of the District of Columbia
before the
DC Council Committee on the Judiciary and Public Safety
Hearing on
Bill 23-882, the “Comprehensive Policing and Justice Reform Amendment Act of 2020,”
by
Monica Hopkins, Executive Director
October 15, 2020

My name is Monica Hopkins and | am the Executive Director of the American Civil Liberties Union of
the District of Columbia (ACLU-DC). | present the following testimony on behalf of our 13,500 members
and residents of the District. The ACLU-DC is committed to working to dismantle systemic racism,
improve police accountability, safeguard fundamental liberties, and advocate for sensible, evidence-
based solutions to public safety and criminal justice policies.

Introduced by the Council on July 31, 2020, the stated purpose of Bill 23-882 is to provide for
comprehensive policing and justice reform for District residents and visitors. The Council also passed a
version of this legislation this June.! We already know that police reforms on their own are not the
solution, but this is an important step and the council has an opportunity here to be visionary and
transform what both policing and public safety look like in the District. Our recommendations are
informed by what we have heard from our clients, community members, and from best practices in
other jurisdictions, but the recommendations in our testimony are not an exhaustive list. More than
anything we urge the Council to really listen to and incorporate the input and solutions offered by
those who are most directly impacted by policing in the District.

The ACLU-DC has identified three key areas of necessary reform under which we have organized our
recommendations for amendments to Bill 23-882.

I.  Placing limitations on existing police powers, practices, and policies that regularly violate
the rights of civilians interacting with police.

Il.  Strengthening of transparency, oversight, and accountability measures to ensure proper
implementation of police reforms and meaningful consequences for officers when they do
violate civilians’ rights.

lll.  Decentering policing and criminalization in favor of a public safety system that invests
significant resources into the community and focuses on non-police responses to enforcing
laws.

1 B23-0825 - Comprehensive Policing and Justice Reform Second Emergency Amendment Act of 2020. Available at
https://lims.dccouncil.us/Legislation/B23-0825.




I. Enact Necessary Limitations on Police Powers and Practices

Bill 23-882 includes several provisions that place important limitations on current police practices.
However, there remain many harmful practices that are not addressed by the current draft of the
legislation. We outline some of the most harmful law enforcement practices that must be banned
or severely limited below.

1. Stop and Frisk/Terry stops

Analysis of the most recent stop-and-frisk data released by the Metropolitan Police Department
(MPD) revealed that Black people make up 72 percent of those stopped in the District despite,
making up 46 percent of the D.C. population.? Of the people under 18 who were stopped, Black
youths made up 89 percent and were stopped at 10 times the rate of their white peers. The
analysis further showed that only 0.8 percent of all stops, and only 2 percent of non-traffic stops,
led to the seizure of any weapon, including guns. MPD’s stop practices are highly ineffective,
ultimately amount to racial profiling, and potentially violate the constitutional rights of Black
people in the District on a daily basis. We urge the council to adopt policies that not only reduce
over-policing of the District’s Black and Brown residents, but also increase accountability for
officers who abuse their powers.

One step the Council could take is to prohibit MPD officers from making stops based on certain
common pretextual grounds. This includes things like presence in a “high crime neighborhood,”
nervousness around police officers, “furtive gestures or movements” or running, a bulge in a
person’s clothing, and time of day.

Additionally, the Council could increase the discipline for officers who make unlawful stops. One
avenue for achieving this would be empowering the Office of Police Complaints (OPC) to collect
data from federal and Superior Court each time evidence is suppressed or an officer’s testimony is
rejected as not credible. The Council may even consider requiring the Superior Court clerk to
transmit this information directly to OPC. OPC could then use this information to create a list,
similar to the Lewis List but public, that would basically track officer credibility. The Council could
go a step further by requiring that MPD consider this list in making promotional decisions involving
officers.

2. Ban the use of no-knock warrants

No-knock warrants issued by judges allow police to enter homes without announcing themselves,
typically in an effort to obtain evidence that could be otherwise be quickly destroyed or disposed
of. These searches are an exception to the usual Fourth Amendment rule barring unreasonable

2The report analyzed MPD data collected between July 22, 2019 and December 31, 2019, yielding data on over 62,000
stops, which amounts to approximately one stop every four minutes during the five-month period.

American Civil Liberties Union of the District of Columbia. “Racial disparities in stops by the D.C. metropolitan police
department: Review of five months of data.” June 16, 2020. Available at
https://www.acludc.org/sites/default/files/2020 06 15 aclu stops report final.pdf.

2



searches and seizures. The history of no-knock warrants in the District dates back to the racist anti-
crime policies of the Nixon administration, when the District did not have home rule.? Since then,
the use of no-knock warrants has increased nationally,* as they have been a staple of the failed war
on drugs, which turned communities into war zones.

Every year, police execute about 20,000 no-knock searches across the U.S.>® From 2010 through
2016, at least 94 people (81 civilians and 13 law enforcement officers) died in no-knock raids; many
others were seriously injured.”® While police departments have defended such procedures based
on the need to prevent destruction of evidence and concern about officer safety, in reality, the
execution of such warrants poses significant dangers to the lives of innocent civilians and police
alike. Time after time, these raids lead to property damage, gruesome injuries, trauma, and most
alarming, tragic and completely preventable deaths, as evidenced by the recent murder of Breonna
Taylor at the hands of police in Louisville, Kentucky.

The no-knock warrant exception is a part of the District’s criminal code® and the practice is
permitted by case law. Several jurisdictions, including Louisville, KY, Memphis, TN, and the Virginia
state senate, have recently passed Breonna’s Laws and other legislation banning the practice.'%!?
The Council should look to those pieces of legislation and follow suit.

3 Balko, R. “Senator Ervin, “No-knock” warrants, and the fight to stop cops from smashing into homes the way burglars do.”
American Civil Liberties Union, July 10, 2013. Available at https://www.aclu.org/blog/national-security/senator-ervin-no-
knock-warrants-and-fight-stop-cops-smashing-homes-way.

4 Data shows that municipal police and sheriffs’ departments used no-knock or quick-knock warrants about 1,500 times in
the early 1980s, but that number rose to about 40,000 times per year by 2000. Norwood, C. “The war on drugs gave rise to
‘no-knock’ warrants. Breonna Taylor’s death could end them.” PBS NewsHour, June 12, 2020. Available at
https://www.pbs.org/newshour/politics/the-war-on-drugs-gave-rise-to-no-knock-warrants-breonna-taylors-death-could-
end-them.

5 Biron, C.L. “'Your home is your castle' - unless police mount a 'no-knock' raid.” Reuters, June 18, 2020. Available at
https://www.reuters.com/article/us-usa-race-noknock-trfn/your-home-is-your-castle-unless-police-mount-a-no-knock-raid-
idUSKBN23P39D.

6 A 2010 estimate placed this number between 60,000 - 70,000 no-knock or quick-knock raids were conducted by local
police annually. Balko, supra note at 3.

7 Sack, K. “Door-busting drug raids leave a trail of blood.” The New York Times, March 18, 2020. Available at
https://www.nytimes.com/interactive/2017/03/18/us/forced-entry-warrant-drug-raid.html?smid=pl-
share&mtrref=en.wikipedia.org&assetType=REGIWALL.

8 Because there are no federal laws that require law enforcement agencies to report data on no-knock incidents, national
and city-wide data are not widely collected and reported. Therefore, it is difficult to know exactly the frequency of no-knock
warrants, the circumstances under which they occur, and the results of their execution.

9 No knock warrants are mentioned in the D.C. Code. See D.C. Code s. 23-524(a), references 3109 of Title 18, which courts
have interpreted to permit no knock entries where knocking would be futile, where there is a risk of destruction of
evidence, or a risk of harm to the officer. See United States v. Patrick, 959 F.2d 991, 999 (D.C. Cir. 1992), abrogated on other
grounds by United States v. Webb, 255 F.3d 890, 894 (D.C. Cir. 2001)

10 Gupta, H.A., & Hauser, C. “New Breonna Taylor law will ban no-knock warrants in Louisville, Ky.” The New York Times,
June 13, 2020. Available at https://www.nytimes.com/2020/06/12/us/breonna-taylor-law-passed.html.

11 Louisville Metro Council. “Ordinance No. 069 — Breonna’s Law.” Louisvilleky.gov. Passed June 11, 2020. Available at
https://louisvilleky.gov/sites/default/files/metro council/ord 069 2020.pdf.
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3. Ban the use of jump-outs

For years, D.C. residents, advocacy and activist groups, and the ACLU-DC have been raising the
alarm over the practice of jump-outs by MPD officers in predominantly Black and Brown
neighborhoods.'? MPD and Police Chief Peter Newsham deny that MPD uses these paramilitary
tactics, but countless reports from community members demonstrate otherwise. Most recently,
the National Police Foundation’s (NPF) report on MPD’s Narcotics and Special Investigations
Division (NSID) confirmed that MPD not only engages in jump-outs, but that the Department itself
plans jumpouts.'® Another remnant of the disastrous War on Drugs era, jump-outs are an abusive
and dangerous practice that should be banned altogether. Jump-outs sow fear and distrust of the
police and escalate the possibility of violent outcomes; making it more dangerous for police and
communities that they seek to serve.

4. Ban the use of additional restraint tactics beyond neck restraints

Though Bill 23-882 does ban the use of neck restraints and imposes penalties for officers who
violate this provision or fail to intervene when other officers employ this deadly tactic,'* the bill
does not ban other dangerous restraint tactics that police use. The Council should expand this
provision to ban additional tactics that could be used by officers to similarly cause asphyxiation, or
lead to serious injury or death in other ways, such as placing knees into people’s backs,*® placing a
person in the prone position for long periods of time, or even placing a baton in someone’s
mouth.1®

12 sadanandan, S. “Living under the cloud of stop-and-frisk.” The Washington Post, August 23, 2013. Available at
https://www.washingtonpost.com/opinions/living-under-the-cloud-of-stop-and-frisk/2013/08/23/a83¢c7914-0b52-11e3-
8974-f97ab3b3c677 story.html.

13 National Police Foundation. “Metropolitan police department narcotics and specialized investigations division — A limited
assessment of data and compliance from August 1, 2019 - January 31, 2020.” September 23, 2020. Available at
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%200f%20police%20complaints/publication/attachments
/National%20Police%20Foundation%20MPD%20NSID%20Report%20September%202020%20Final.pdf.

14 B23-0882 — Comprehensive Policing and Justice Reform Amendment Act of 2020. See Subtitle A, Section 4 on p. 4: “(a) It
shall be unlawful for: “(1) Any law enforcement officer or special police officer (“officer”) to apply a neck restraint; and

(2) Any officer who applies a neck restraint and any officer who is able to observe another officer’s application of a neck
restraint to fail to: “(A) Immediately render, or cause to be rendered, first aid on the person on whom the neck restraint was
applied; or “(B) Immediately request emergency medical services for the person on whom the neck restraint was applied.
“(b) Any officer who violates the provisions of subsection (a) of this section shall be fined no more than the amount set forth
in section 101 of the Criminal Fine Proportionality Amendment Act of 2012, effective June 11, 2013 (D.C. Law 19-317; D.C.
Official Code § 22-3571.01), or incarcerated for no more than 10 years, or both.”

15 Wagner, P. “Alonzo Smith's in-custody death ruled a homicide.” Fox 5 Washington DC, December 15, 2015. Available at
https://www.fox5dc.com/news/alonzo-smiths-in-custody-death-ruled-a-homicide.

16 The Joliet (IL) Police Department is currently facing a wrongful death lawsuit for the death of Eric Lurry, a 37-year-old
Black man who died after Joliet police violently “searched” his body in the back of a squad car during a drug arrest in
January. Later leaked footage from the incident showed officers shoving a baton in Lurry’s mouth and pinching his nose
shut for one minute and 38 seconds. See lannelli, J. “In a small Illinois city, a black man died after officers shoved a baton in
his mouth. Black officers say they’ve suffered at the hands of the department, too.” The Appeal, September 25, 2020.
Available at https://theappeal.org/joliet-police-lawsuits/.




5. Strengthen use of force provisions to include use of non-deadly force

The “use of force” provision!’ in the second emergency and temporary act that the Council passed
removes language that was in the original emergency legislation proposed by Councilmember Allen
on limitations for non-deadly use of force. We believe that such limitations are important to
include in legislation and urge the Council to reinstate them. Incidents involving MPD officers’ use
of force has increased significantly in the past several years, with force used disproportionately
against black people (with the most frequent officer-subject pairing being white officers using force
against Black subjects)'®. There is an alarming pattern and practice of use of force, both deadly and
non-deadly, that needs to be addressed. Additionally, we are concerned that the change in the
definition of “deadly force” from “any force that is likely or intended to create a substantial risk of
serious bodily injury or death” in the original proposed emergency legislation to “any force that is
likely or intended to cause serious bodily injury or death” in the permanent legislation before the
Council may have the effect of weakening this provision by having it apply to fewer circumstances.
This may not be the intent of the Council and we ask that it be reviewed to assess its impact and if
it does in fact weaken the law, that the Council return to the original definition.

6. Ban the use of military weapons and harmful surveillance tools

The military-industrial complex has been brought to the door steps of U.S. households through
federal funding and military weapons transfers!®>—empowering police to terrorize civilians,
particularly Black, Brown, and immigrant communities. The militarization of policing, with heavy
artillery and surveillance technologies, encourages officers to adopt a “warrior” mentality and think
of the people they are supposed to serve as enemies and continues the deterioration of trust in law
enforcement.

The ACLU-DC supports Bill 23-882’s provisions restricting District’s law enforcement agencies from
acquiring and using military weaponry as listed in the legislation, including requiring agencies to
publish notices of requests or acquisition of any property from the federal government within 14
days of the request or acquisition and to return any such equipment that they’ve already acquired
within 180 days of the enactment of the law.2° However, we recommend that the Council require
periodic audits by an independent agency outside of law enforcement (such as the D.C. Auditor) to
ensure compliance, and that the Council enact penalties for failure of law enforcement agencies to

17 Supra note at 14. See Subtitle N. Use of Force Reforms, Section 19, p. 21.

18 OPC’s Report analyzing 2019 data of use of force by the MPD indicated that reported use of force incidents

increased by 84% between 2015 and 2019. The report also found that Black community members made up 91% of the total
subjects MPD reported using force on in 2019, while white community members made up 6% of the total subjects in 2019.
See Police Complaints Board. “Report on use of force by the Washington, D.C. Metropolitan Police Department 2019. D.C.
Office of Police Complaints. Released October 14, 2020. Available at
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%200f%20police%20complaints/publication/attachments
JUOF%20Report%202019 FINAL.pdf.

19 Kostro, S.S., & Riba, G. “Equipping law enforcement agencies with military and tactical equipment.” Center for Strategic
and International Studies, September 3, 2014. Available at https://www.csis.org/analysis/equipping-law-enforcement-
agencies-military-and-tactical-equipment.

20 Sypra note at 14. See Subtitle O. Restrictions on the Purchase and Use of Military Weaponry, p. 23.
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comply. Without such conditions, this provision is largely unenforceable. Additionally, we
recommend that the restriction be expanded to ban District law enforcement from acquiring or
purchasing such weapons from private companies in addition to the federal government.?! Finally,
the provision should also ban District law enforcement agencies from entering into non-disclosure
agreements with federal agencies or private companies that prevent public transparency or
oversight of their acquisition of these harmful tools.

We also support the Bill’s provision prohibiting the use of chemical weapons and rubber bullets at
first amendment rallies but urge the Council to expand this restriction beyond first amendment
rallies.?? Police should not be using these harmful weapons on District residents at any time. We
understand the Council is also considering another bill, the “Internationally Banned Chemical
Weapon Prohibition Amendment of 2020,” (Bill 23-771), which amends the First Amendment
Rights and Police Standards Act of 2004 to prohibit the use of chemical irritants at first amendment
assemblies by MPD and includes a provision that the Mayor shall request all federal law
enforcement officials also refrain from using chemical irritants at first amendment assemblies in
the District.2> We support this bill and suggest that it be folded into the police reform legislation.

Besides tactical and chemical weapons, police also use a number of surveillance tools that harm
communities. The unchecked use of surveillance technologies by government agencies and law
enforcement threatens everyone in our communities. We hope the Council addresses this issue in
the permanent legislation by including a provision that bans the use of facial recognition
technologies. These technologies are particularly threatening to people who are already
overpoliced and face significant discrimination: Black and Brown residents, immigrant
communities, sex workers, and Muslim communities, among others.?*

21 The military-industrial complex thrives from the militarization of policing, as it has created a huge market for defense
contractors and private companies to profiteer from state violence enacted on predominantly Black and Brown
communities. The atrociousness of this toxic relationship is most clearly observed in moments of civil unrest. People
exercising their First Amendment right to assemble by taking to the streets to demand justice for yet another civilian slain
by an officer are typically met with military-grade weapons and other tools touted by weapons manufacturers as “less
lethal.” See Rahall, K. “The green to blue pipeline: Defense contractors and the police industrial complex.” Seattle University
School of Law Digital Commons, January 1, 2015. Available at
https://digitalcommons.law.seattleu.edu/cgi/viewcontent.cgi?article=1726&context=faculty. See also Feigenbaum, A. “The
profitable marriage of military and police tech.” Al Jazeera America, September 5, 2014. Available at
http://america.aljazeera.com/opinions/2014/9/police-militarizationswattechnology.html.

22 Supra note 14. See Subtitle P. Limitations on the Use of Internationally Banned Chemical Weapons, Riot Gear, and Less-
Lethal Projectiles, p. 23.

23 B23-0771 - Internationally Banned Chemical Weapon Prohibition Amendment Act of 2020. Available at
https://lims.dccouncil.us/downloads/LIMS/45092/Introduction/B23-0771-Introduction.pdf.

24 Besides being an invasive tool with potential to violate people’s First Amendment Rights to privacy, facial recognition
technology is notoriously error-prone, and has led to many false arrests. See the case of Robert Julian-Borchak Williams, a
Farmington Hills, Ml man who was arrested on a false warrant on accord of a facial recognition misidentification. Hill, K.
“Wrongfully accused by an algorithm.” The New York Times, June 24, 2020. Available at
https://www.nytimes.com/2020/06/24/technology/facial-recognition-arrest.html.

Studies show that facial recognition is the most inaccurate when attempting to identify people of color. See Harwell, D.
“Federal study confirms racial bias of many facial-recognition systems, casts doubt on their expanding use.” The
Washington Post, December 19, 2019. Available at https://www.nytimes.com/2020/06/24/technology/facial-recognition-
arrest.html.




Il. Strengthen transparency, oversight, and accountability measures

The ACLU-DC has testified many times?® about the significant obstacles to enforcement and proper
implementation of laws and policies that the D.C. Council has enacted to address racial profiling, over-
policing, excessive use of force, and other violations of civilians’ civil rights and civil liberties at the
hands of law enforcement in the District. Many reforms have fallen short of resulting in meaningful
changes in police practices due to poor oversight, lack of public access to information, and few
meaningful consequences for officers when they do violate civilians’ rights.

The recently released National Police Foundation report on MPD’s practices is yet another reminder of
the Department’s complete indifference to analysis of its own tactics, efficacy, and procedures.?® The
fact that MPD’s data reporting and conflicting General Orders delayed and made difficult the NPF’s
report emphasizes that we cannot rely on general orders and internal policies when MPD routinely
flouts its own policies.?” We therefore recommend the following amendments to Bill 23-882 to
strengthen accountability measures.

1. Improve access to Body-Worn Camera Program and strengthen access to public records
We support the provision of Bill 23-882 that requires public release of body-worn camera footage
and names of officers following incidents of officer-involved death or the serious use of force
following consent of victims or surviving next of kin. However, as the July 31% release of body-worn
camera footage by MPD revealed, the full intent of the Council in passing this legislation was not
achieved.?® This was also apparent in the release of footage following the killing of Deon Kay by
Officer Alexander Alvarez. In complying with the letter, but not the spirit of the law, MPD released
only the body-worn camera footage of the officers most directly implicated in the actual killing of
the victims, but not those of other officers on the scene. To provide the public with the clearest
picture of what took place, which is one key purpose of this provision, the law should require public
release of body-worn camera footage of all officers on the scene during the incident.

Additionally, the ACLU-DC has several recommendations for strengthening the oversight and
transparency role of body-worn cameras in this legislation. Last October, we testified about
necessary changes to the District’s policies and practices regarding the body-worn camera

25 Most recently in our FY21 Budget Testimony.

26 Supra note at 11.

27 A recurring issue with MPD has been lack of consistent data for analyses. The National Police Foundation had to narrow
the period of analysis for its report due to limitations in the data available and provided by MPD. Data from prior periods
were not available in formats that were consistent with the most recent data, therefore the Foundation was unable use a
longer period of time to understand activities and complaints involving NSID-assigned personnel. Consequently, the analysis
is limited in its ability to describe NSID activity, their outcomes, and how the unit has changed over time. Id note at 23.

28 On July 31, 2020, Mayor Bowser authorized MPD to release body-worn camera footage in the officer-involved deaths of
Marqueese Alston, Jeffrey Price, and D’Quan Young, in response to the temporary Comprehensive Police Reform and
Justice legislation passed in by the Council in July. Footage from these incidents and others that have been released since
are available at https://mpdc.dc.gov/page/community-briefing-videos-officer-involved-deaths-and-serious-use-force.
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program.?® We are pleased that some of our recommendations were incorporated into Bill 23-882,
but we urge the Council to consider amending the legislation to address the following concerns:

e There are situations that are of significant public interest but do not necessarily involve an
officer shooting or serious use of force for which there should be a presumption of release
of BWC footage. Currently, release of BWC footage after such situations is left to the
discretion of the Mayor, but this discretion is often not exercised or exercised inconsistently
even when there is a clear public interest in the footage. Body-worn camera footage for
incidents of significant public interest can be released to the public with appropriate privacy
redactions to protect civilians in the videos and would go a long way in demonstrating a
sincere commitment to transparency. The D.C. Council should appoint an independent
arbiter (other than the Mayor or Police Chief) to determine when BWC footage is of
“significant public interest.”

e Inits report on the Body-Worn Camera Program Amendment Act of 2015, the Judiciary
Committee noted that when “anyone could witness an incident with the naked eye,” the
resulting “recordings should be public in their unredacted form unless otherwise required
by law.”3° MPD consistently refuses to release body-worn camera footage of events
occurring on the public streets using the excuse that it is protecting privacy. MPD also
sometimes releases these videos, but they are heavily redacted and the excuse of redacting
images of people on public streets from the footage slows response times and increases
costs. The question of when privacy redactions are necessary should also be reexamined
and defined clearly in legislation.

e Body cameras cannot advance accountability when —despite video-recorded evidence of
police wrongdoing—officers can continue to abuse their power with little consequence.3!
There are currently no clear meaningful disciplinary consequences for failure to comply with
the law. 32 Bill 23-882 should include meaningful penalties that go beyond referrals to

29 See “ACLU-DC statement at public oversight roundtable on “five years of the metropolitan police department’s body-
worn camera program: Reflections and next steps.” October 12, 2019. Available at
https://www.acludc.org/en/legislation/aclu-dc-statement-public-oversight-roundtable-five-years-metropolitan-police-
departments.
30 p.C. Council Comm. on the Judiciary, Report on Bill 21-0351, at 16 (2015) available at
http://lims.dccouncil.us/Download/34469/B21-0351-CommitteeReportl.pdf
31 MPD General Orders on body-worn camera use require that “members, including primary, secondary, and assisting
members, shall start their BWC recordings as soon as a call is initiated via radio or communication from OUC on their
mobile data computer (MDC), or at the beginning of any self-initiated police action.” Page 7 of MPD General Order, Body
Worn Camera Program, available at https://go.mpdconline.com/GO/GO 302 13.pdf)
32 The Office of Police Complaints does not currently have statutory authority to impose discipline on MPD officers.
However, when an allegation of misconduct is sustained by a complaint examiner or upheld by a final review panel, MPD is
statutorily required to impose discipline. “MPD defines education-based development as “an alternative to discipline.” MPD
is using education-based development instead of discipline at an increasing rate: it was used in only two of 85 cases
requiring discipline between FY09 and FY16, but in 11 of 14 cases in FY17, and four of the 10 FY18 cases for which discipline
had been imposed by the end of the fiscal year. There were still 10 FY18 cases that were sustained by a complaint examiner
for which discipline had not yet been imposed by the end of the fiscal year.” Page 24
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%200f%20police%20complaints/publication/attachments
AR18 Final.pdf




additional trainings for officers who repeatedly fail to activate their body-worn cameras
ahead of an interaction or who repeatedly turn their cameras off in the middle of a police
incident.33

e Additionally, the Council intended D.C. agencies to waive fees when furnishing the
information would primarily benefit the general public,>* and yet, leaving fee waivers at the
discretion of the agency has allowed MPD to adopt what we believe to be a standard
practice of denying fee waiver requests to anyone except media members and individuals
depicted in the recording, an approach that denies the public access to critical information.
The Council should update D.C.’s Freedom of Information Act to address this, and the
Council should also investigate why MPD’s redaction fees are so high.

2. Strengthen and move the disciplinary process completely outside MPD and expand the role of the
Office of Police Complaints
The ACLU-DC supports the provisions in Bill 23-882 that give the Office of Police Complaints (OPC)
the discretion to open investigations into police misconduct that are not complainant-driven and
which expand the Police Complaints Board to nine members and remove law enforcement seat
from the board.3> We also support the provision of Bill 23-882 which removes disciplinary
procedures from the negotiating table in collective bargaining.3®¢ However, in recognizing that union
contracts alone do not shield officers from being held accountable, we have serious concerns about
all disciplinary decisions resting within the Department, not only because superiors are not likely to
discipline members of their team who break rules, but also because it nearly guarantees arbitrary
action. This change does not go far enough in ensuring true accountability because ultimately, it
still leaves police to police themselves, which decades of experience has indicated simply does not
work.

The bill should therefore be amended to completely move the disciplinary process out of MPD. We
propose that the role of the OPC be significantly expanded to give it the authority not only to
investigate complaints into police misconduct, as it currently does, but to actually impose and
enforce discipline when there has been a determination of wrongdoing. We also recommend that
the authority of the OPC be expanded to allow the agency to receive and investigate anonymous
complaints. This would address the concerns raised by community members before the Council
that fear of retaliation by MPD officers keeps them from filing complaints.

33 In 20% of the cases it investigated in FY18, at least one office failed to properly use their BWC, by: (1) turning it on late,
(2) turning off early, (3) not turning it on at all, or (4) obstructing the camera. And in 19% of the cases it investigated, at
least one officer failed to notify the subjects that they were being recorded. Page 14,
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%200f%20police%20complaints/publication/attachments
AR18 Final.pdf

34D.C. Code § 2-532(b) provides that “Documents may be furnished without charge or at a reduced charge where a public
body determines that waiver or reduction of the fee is in the public interest because furnishing the information can be

considered as primarily benefiting the general public.”

35 Supra note at 14. See Subtitle C. Office of Police Complaints Reforms, p. 10.

36 |d. See Subtitle L. Police Accountability and Collective Bargaining Agreements, Section 116, p. 20.
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We support the Council’s decision to expand OPC’s authority but the bill contains an sizable
loophole that must be closed. Currently, OPC can only investigate misconduct expressly raised by
complainants. That means, if someone complains about an act of excessive force but doesn’t
mention that the officer performed an illegal search as well, OPC is powerless to act on the
search—even if an investigator sees it happen through body-worn camera footage. Subtitle C of the
bill attempts to address this problem by allowing OPC to act if it discovers “evidence of abuse or
misuse of police powers that was not alleged by the complainant in the complaint.” But the bill
proceeds to limit this provision, stating in proposed subsection (g-1)(2) that this power “shall
include circumstances in which the subject police officer failed to” intervene in or report
misconduct. This language could easily be interpreted to mean that Subtitle C only applies in the
circumstances listed. So construed, the bill would only vest OPC with the power to conduct sua
sponte investigations if it uncovers evidence of an officer failing to intervene in or report on
misconduct; the Office would remain unable to take independent action when its staff catches
officers using improper force, making unlawful arrests, or otherwise infringing on core rights that
the complainant didn’t mention in the complaint. We doubt the Council intended such an odd
result. To ensure the scope of OPC’s new powers is clear, the Council should remove proposed
subsection (g-1)(2) from Subtitle C of the bill.

When officers repeatedly violate the law and policies of MPD in ways that violate civilians’ rights,
there are repeated calls for additional training which are insufficient to hold officers truly
accountable. There also must be a reexamination of the consequences for repeat violations.

In addition to expanding the role of OPC, we recommend that the put in place other mechanisms
that strengthen and allow greater accountability in disciplinary procedures. The Council could
follow the example of jurisdictions like New York3” and Oregon32 by including provisions that
expand retention, public access, and use of police disciplinary records, and make disciplinary
decisions more enforceable.3? Lack of access to police disciplinary history makes it nearly
impossible to use prior records of misconduct to hold officers accountable.*°

3. Expand and make enforceable limitations on consent searches:

The ACLU-DC supports the intention of Subtitle F of Bill 23-882 to strengthen procedural justice in
cases where a police officer’s search of a person or their vehicle, home, or property is based only

37 0n June 12, New York passed legislation repealing section 50-a of New York civil rights law, which prevented disciplinary
and personnel records of police, fire, and corrections departments from being made public. Now disciplinary records are
subject to FOIA requests. The New York Senate. “Senate Bill $8496.” Signed by Governor Andrew Cuomo on June 12, 2020.
Available at https://www.nysenate.gov/legislation/bills/2019/s8496. See New York Consolidated Laws, Civil Rights.
Available at http://www.supnik.com/ny51.htm.

38 Oregon House Bill 4207 directs the Department of Public Safety Standards and Training to establish a statewide public
online database of suspensions and revocations of certifications of police officers. See Oregon State Legislature. “House Bill
4207.” Oregon Legislative Information System. Available at https://olis.oregonlegislature.gov/liz/202051/Measures/Overview/HB4207.
39 Oregon Senate Bill 1604 attempts to make it easier for Oregon police agencies to discipline officers without having
discipline overturned or reduced through binding arbitration. See Oregon State Legislature. “House Bill 1604.” Oregon
Legislative Information System. Available at https://olis.oregonlegislature.gov/liz/202051/Measures/Overview/SB1604.

40 |d at 35. Bill 4207 also requires a law enforcement agency to review an officer’s personnel file from the previous agency
for which they worked before that officer can be hired.
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on the person’s consent to the search (e.g., there is no warrant and no other exception to the
warrant requirement applies). Also known as a “consent” search, this requires officers to explain to
the individual whom (or whose property) they hope to search that the person is being asked to
consent and that they can refuse the search, and to obtain “affirmative consent.” We also support
the presumption that a search is nonconsensual if the evidence of consent is not captured on a
body-worn camera or provided in writing. However, the requirement for officers to obtain this
consent on BWC should be more explicit in the legislation—namely that officers must ask for this
consent and obtain it audibly on their BWC.

Additionally, there remain significant barriers to ensuring that such a provision is enforceable and
that officers are held accountable for violations, the first being this provision lacks a private cause
of action. We urge the Council to remove that limitation on line 356 of the Bill. Another barrier is
the access to BWC footage and officer failures to comply with BWC rules as mentioned. Officers
should be required to carry cards that identify their names and badge numbers and include the
consent question clearly in writing along with the number for the Office of Police Complaints for
civilians with whom they conduct these consent searches. The legislation should be explicit that
any evidence resulting from such a search will then be inadmissible in court.

There is an argument to made about whether searches by law enforcement are ever truly
“consensual.” The power imbalance between an officer and a civilian often forces individuals to
inadvertently waive their rights. Even reasonable adults are susceptible to coercion under such
circumstances. As we see frequently with the waiving of Miranda rights, youth often fall victim to
such susceptibility.*! While we recognize the Council’s attempt to address the issue of consent
with regards to youth, we agree with others that the legislation does not go far enough to protect
young people from this type of coercion.

Young people are both impressionable and fearful of —even conditioned to obey—authority
figures. This is especially true for Black and Brown youth, whose perception of law enforcement is
typically not positive, due to their experiences with being harassed and overpoliced. Given history
and evidence from developmental research, which show that the adolescent brain is not fully
developed to give adolescents the capability to make well-reasoned decisions, especially under
intense stress or fear, it is unreasonable to expect youth to waive their rights and provide
affirmative consent. We therefore support an outright ban on consent searches for youth.

4. End Qualified Immunity and Qualified Privilege
One of the greatest barriers to police accountability nationwide and in the District is the inability of
civilians who are harmed by police officers’ actions to hold them accountable in court.

A major obstacle is the doctrine of qualified immunity, a legal defense that shields police officers
from liability for even egregious misconduct. Under this doctrine, even if officers violate the
Constitution, courts cannot hold them liable unless binding precedent previously held very similar

41 See Justia opinion summary on J. D. B. v. North Carolina, 564 U.S. 261 (2011). Available at
https://supreme.justia.com/cases/federal/us/564/261/.
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conduct unlawful.*? Ending qualified immunity for law enforcement has rightfully become a central
focus of demands for police accountability nationwide because of how it has emboldened police
officers to use excessive force and otherwise violate the constitutional rights of civilians without
fear of repercussions.*® In a recent opinion granting a Mississippi officer qualified immunity, U.S.
District Court Judge Carlton W. Reeves lamented the harms of the qualified immunity doctrine,
tracing the origins of the doctrine to the Reconstruction era. Following a list of cases where
gualified immunity impeded police accountability, Judge Reeves expressed the complicity of courts
in practically turning the doctrine into “absolute immunity.”44

While the fight to end qualified immunity continues through the courts, D.C. can and should pass a
law providing that anyone who suffers a constitutional violation has a cause of action to challenge
it, and that qualified immunity will not serve as a defense. Colorado has recently adopted such
legislation,* and the Virginia House has t0o.¢ Under Colorado’s recently-passed statute, victims of
police misconduct will be permitted to bring a lawsuit against officers to enforce the Colorado
Constitution, and officers will not be allowed to shield themselves with the doctrine of qualified
immunity which has served to protect officers from accountability and deny families justice. D.C.
should look to these examples, and pass similar legislation that would allow community members
to hold police responsible when they violate laws, policies, and community trust.

Qualified privilege is a legal rule that protects police officers from tort liability under the D.C.
common law. Under this doctrine, officers who reasonably believe that their actions are legal can
get away with using unconstitutional amounts of excessive force or arresting people without

42 For example, the Sixth Circuit held that qualified immunity protected officers who sicced a dog on a man sitting down
with his hands up because it couldn’t find a decision expressly saying that that act was illegal. The Court held that prior
decisions holding it unlawful to sic a dog on a man lying down in surrender, were not close enough. See Baxter v. Bracey &
Harris Supreme Court petition. https://www.supremecourt.gov/DocketPDF/18/18-

1287/95661/20190408145246695 Baxter%20v%20Bracey%20Petition%20for%20Writ%200f%20Certiorary.pdf

3 Fuchs, H. “Qualified immunity protection for police emerges as flash point amid protests.” The New York Times, June 23,
2020. Available at https://www.nytimes.com/2020/06/23/us/politics/qualified-immunity.html.

44 Jamison v. McClendon, No. 3:16-CV-595-CWR-LRA, 2020 WL 4497723 (S.D. Miss. Aug 4, 2020). See also Jouvenal, J.
“Judge’s blistering opinion says courts have placed police beyond accountability.” August 6, 2020. Available at
https://www.washingtonpost.com/crime-law/2020/08/06/judges-blistering-opinion-says-courts-have-placed-police-
beyond-accountability/.

%5 1n June of this year, the Colorado State Assembly passed the only police reform bill in the country, so far, that effectively
ends qualified immunity for officers. Senate Bill 20-217 gives victims of police misconduct the right to file a civil lawsuit
against an officer who is found to have violated their rights. Beginning July 1, 2023, officers can be held personally liable for
five percent or up to $25,000 (whichever is less) of the judgement or settlement unless the amount is uncollectible (in
which case the employer must pay the full judgment or settlement). See Colorado State Assembly. “Senate Bill 217 —
Enhance Law Enforcement Integrity.” Passed June 19, 2020. Available at

https://leg.colorado.gov/sites/default/files/2020a 217 signed.pdf.

46 Unfortunately, the Virginia Senate failed to pass HB-5013. Virginia General Assembly. “HB 5013 Civil action for
deprivation of rights; duties and liabilities of certain employers.” Virginia LIS, passed by indefinitely in the Judiciary
Committee September 10, 2020. Available at https://lis.virginia.gov/cgi-bin/legp604.exe?ses=202&typ=bil&val=hb5013.
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probable cause.*” There’s an easy fix to qualified privilege: the Council can abolish it! This change
would not impose liability on officers who make legal arrests or use legal amounts of force,
because then no one’s rights have been violated. Instead, the proposed change would mean that
when officers exceed their powers—even due to confusion—their victims can still hold them
accountable.

5. Create a private cause of action for violations of the First Amendment Assemblies Act

We also urge the Council to add a right-to-sue provision to the First Amendment Assemblies Act,
D.C. Code §§ 5-331.03 to 5-331.17 (the “FAAA”). That statute, enacted by the Council in 2005,
provides significant protection to the rights of peaceful demonstrators in D.C. But when MPD
doesn’t follow the rules, people can suffer real injuries—for example, when MPD improperly uses
chemical weapons, or assaults and arrests people who didn’t leave an area because the police
didn’t give an audible dispersal order as the FAAA requires.*®

6. Increase oversight of acquisition and use of surveillance technology by law enforcement

As previously stated, law enforcement agencies often use surveillance tools to police communities.
Currently, MPD and other District agencies are able to acquire and use powerful surveillance
technologies without any oversight from the D.C. Council or community, because the District has
no laws that require such oversight. This means significant decisions about surveillance occur in
secret, without meaningful discussion about the ramifications and costs for D.C. residents. Current
laws have not been able to keep up with the evolution of these technologies*®, which threaten civil
rights and civil liberties of all DC residents. But communities that are already overpoliced—
including Black and Brown communities, low-income communities, Muslim communities,
immigrant communities, LGBTQ communities, and political activist groups—face the greatest
threats to their civil rights. The Community Oversight of Surveillance-D.C. coalition (COS-DC), of
which the ACLU-DC is a member, has been working on legislation to bring very necessary oversight.
We urge the Council to adopt this legislation, or at minimum, commit to holding a hearing on the
issue.>°

47 See, e.g., Jenkins v. District of Columbia, 222 A.3d 884, 900 (D.C. 2020) (applying rule to excessive force claim); Minch v.
District of Columbia, 952 A.2d 929, 938 (D.C. 2008) (applying rule to false arrest claim).

48 ACLU-DC saw both of these types of violations, and others, during MPD’s response to the 2017 Inauguration Day
demonstrations. And we are again pursuing reports of similar FAAA violations by MPD during the civil rights demonstrations
this summer. People who are harmed because of such violation should be able to obtain compensation for their injuries.
See “Civil rights groups sue Trump, Barr for tear-gassing protesters outside white house.” ACLU-DC, June 4, 2020. Available
at https://www.acludc.org/en/news/civil-rights-groups-sue-trump-barr-tear-gassing-protesters-outside-white-house.

49 Modern surveillance technologies can collect sensitive information about our private lives without our knowledge or
consent. Technologies such as drones, license plate readers, video cameras, and online monitoring software can easily be
misused to discriminate, invade privacy, and chill First Amendment freedoms. Databases generated by these technologies
are vulnerable to breach and other exploitation efforts, including by agencies like ICE.

50 The COS-DC legislation provides a viable path for the D.C. Council and public to engage with decisions about proper use of
modern surveillance technology. The legislation does not ban surveillance technologies, but rather ensures that decisions
about their use are made with thoughtful consideration and buy-in from the public and elected lawmakers, and that the
operation of approved technologies will be subject to rules that safeguard residents’ rights and provide transparency.
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lll. Remove policing and criminalization from public safety response

As we testified earlier this summer at the budget oversight hearing for the Metropolitan Police
Department, in order to have real transformational change, the District must divest from policing and
reimagine a system of public safety that decenters criminalization and policing in favor of one that
invests significant resources into the community and focuses on non-police responses to enforcing
laws. Some of our recommendations for doing this include:

1. Remove police officers from schools
The ACLU-DC is a strong supporter of the Police-Free Schools campaign being spearheaded by the

Black Swan Academy.

Police presence in our schools does not make young people safer, but instead causes further
trauma when normal adolescent behavior or trauma responses are criminalized.”! 92 percent of
school-based arrests are of Black students. Black girls in D.C are 30 times more likely to be arrested
than white youth of any gender identity. 60% of girls arrested in D.C are under the age of 15, and
many are disciplined and referred to police for their trauma responses to experiencing sexual
violence in their lives.>> Our youth need our support, not to be pushed away from education and
down a path of criminalization. We urge the Council to eliminate the MPD School Safety Division
and remove police officers from DCPS public and charter schools.

2. Limit police enforcement of traffic stops

We also urge the Council to follow the example of jurisdictions like Berkeley, CA, which passed
legislation transferring traffic enforcement away from the police.>®* We recommend that most
traffic enforcement be shifted to a non-police agency like the Department of Motor Vehicles. Police
should not be tasked with enforcing laws that can be enforced by other agencies.’*

51past data analyzed by the ACLU shows that schools with police reported 3.5 times as many arrests of children as schools
without police, and have higher rates of suspensions and expulsions. These harms disproportionately impact Black and
Brown students (particularly Black girls), students with disabilities, and LGBTQ students.

Whitaker, et al. “Cops and no counselors: How the lack of school mental health staff is harming students.” American Civil
Liberties Union. Available at https://www.aclu.org/report/cops-and-no-counselors.

52 Vafa, et al. “Beyond the walls: A look at girls in dc’s juvenile justice system.” Rights4Girls & Georgetown Juvenile Justice
Initiative, 21-22, March 2018. Available at https://rights4girls.org/wp-content/uploads/r4g/2018/03/BeyondTheWalls-
Final.pdf.

53 The legislation created a new Department of transportation tasked with transportation planning and traffic
enforcement—intended to reduce and eliminate race-based pretextual traffic stops. See City of Berkeley Office of the Mayor.
“Proposed Omnibus Motion on Public Safety Items (Iltems 18a-e).” Starts on page 2. Available at
https://www.cityofberkeley.info/Clerk/City Council/2020/07 Jul/Documents/2020-07-14 Item 18 Omnibus Recommendation -

Supp.aspx.
54 From July 22 to December 31, 2019, MPD officers made 42,532 “traffic” stops. Of all stops categorized as “ticket only,”

Only seven, or 0.016%, led to an assault on a police officer charge. Only 122 stops in this category, or 0.29%, involved a gun
offense or was for a violent crime. We recognize that arrests may not be a perfect proxy for threats to officers. However,
the fact that only 0.30% of traffic stops resulted in arrests for assaulting an officer, gun/ammunition possession, or a violent
crime suggests that traffic stops are not as dangerous as MPD contends.
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3. Create a robust non-police crisis response system
As we continue to reckon with state-sponsored violence in our communities, we must all think
deeper about building a world that reimagines what public safety looks like. It is critical that we
shift away from the paradigm that public safety centers around policing, and instead address public
safety from a public health perspective.

It is clear that we cannot continue to ignore the startling connection between crisis prevention-
based 911 calls and police brutality. However, 911 has become the only option for people looking
for non-violent and non-carceral alternatives. Regardless of the role people feel that police serve in
public safety, the facts are they often arrive at the scene armed with deadly weapons and a lack of
mental health training, with devastating results. We must invest in a system of crisis response that
centers the real needs of the community—following the leadership of and listening to the
communities most violently impacted by a lack of options, to those already engaged in crisis
prevention in this city, and to those providing direct services. D.C. should look to program models
CAHOOTS, based in Eugene, OR.>>

4. Significantly expand the role of violence interruption and trauma-informed approaches

The tragic shooting and death of Deon Kay is not only the ultimate example of the ineffectiveness
of MPD’s approach to violence intervention (namely through its gun recovery program), but is also
the logical conclusion of a policy that not only meets violence with violence, but actually escalates
and incites it — especially in our Black communities. Kay, who had turned 18 less than a month
prior to the incident, was connected to various DC agencies, which means there were various
nonviolent avenues for engagement that would have spared his life.

The District must make greater effort to fully realize the vision of the NEAR Act,>® which the created
violence prevention and interruption programs. District’s budget still equates policing with public
safety and funds MPD at the expense of other critical programs. We needs to move away from
relying on police to solve problems that can be addressed through other means and should invest
more in those critical violence prevention and interruption programs. It is imperative that the
Council expands the role of violence interrupters in the community and invest more in non-police
trauma-informed approaches to intervention.

5. Rehaul the District’s Criminal Code to decrease penalties and decriminalize offenses

55 CAHOOQTS (Crisis Assistance Helping Out On The Streets) is a program of the White Bird Clinic in Eugene-Springfield, OR,
that provides 24/7 mobile crisis intervention. The programs provides immediate stabilization in case of urgent medical need
or psychological crisis, assessment, information, referral, advocacy & (in some cases) transportation to the next step in
treatment. In Eugene, teams are dispatched through the Eugene police-fire-ambulance communications center, while in the
Springfield urban growth boundary, they are dispatched through the Springfield non-emergency number. Each team
consists of a medic (either a nurse or an EMT) & a crisis worker (who has at least several years of experience in the mental
health field). https://whitebirdclinic.org/cahoots/..

6 B21-0360 - Neighborhood Engagement Achieves Results Act of 2015. Available at
https://lims.dccouncil.us/Legislation/B21-0360.
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As we know, D.C. is not immune to the tough on crime policies that have proliferated the country
over the last 40-50 years. Like other cities, the District expanded harsh penalties for acts that
should be addressed with a public health approach. It is our understanding that CCRC has
substantial recommendations that are forthcoming in the Spring and we look forward to working
with the Council as it considers the commission’s recommendations.

6. Automatic License Plate Readers

The use of automatic license plate readers (ALPR) raises serious concerns and have the potential to
violate people’s First Amendment right to privacy and Fourth Amendment®’ right prohibiting
unreasonable searches, as indicated by OPC’s report.>® With regards to First Amendment violations,
ALPRs can track people’s movements and determine where someone is at a particular time on a
particular day. Data stored from ALRPs overtime, and later aggregated, can be used to track
people’s associations, and patterns of behavior. There is also the issue of transparency because we
do not know how and with whom law enforcement shares data collected by ALPRs.

IV. Other Recommendations
As it is currently written, Subtitle D of the legislation, which establishes a “Use of Force Review
Board” only authorizes the Board to shall review uses of force. The Council should expand the
Board’s role to include such duties as making reports, making recommendations, or even imposing
discipline. In addition, the Council should consider empowering the Board to subpoena records and
the power to compel testimony.>®

V. Conclusion

George Floyd, Breonna Taylor, Marqueese Alston, Jeffery Price, D’Quan Young, Raphael Briscoe,
Terrence Sterling. It is important to remember the tipping point that got us to this moment, but
also important to remember that the ACLU-DC, coalition partners, community members have been
demanding change for years. This Council has a rare moment in time when real, visionary,
transformational change is possible. The ACLU-DC supports this proposed legislation but urges the
Council not to squander the opportunity to go much further.

We look forward to working closely with the Council, with community partners, and with the
recently formed police reform commission to incorporate these and other changes.

57 See Neal v. Fairfax County Police Dep't, 94 Va. Cir. 485, 486 (2016).

58 police Complaints Board. “PCB policy report #20-2: automated license plate readers.” D.C. Office of Police Complaints.
Available at
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%200f%20police%20complaints/publication/attachm
ents/ALPR.FINAL .pdf.

59 Supra note 14. See Subtitle D. Use of Force Review Board Membership Expansion, p. 11.
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Dear Chairperson Charles Allen and members of the Council of the District of Columbia’s Committee
on the Judiciary and Public Safety. My name is Ruth Lindberg and I am a manager with The Pew
Charitable Trusts’ Heath Impact Project. Pew is an independent nonprofit organization that applies a
rigorous, analytical approach to improve public policy, inform the public, and invigorate civic life. My
work involves assisting local, state, and national organizations to include health considerations in
policy decisions across multiple sectors, such as housing, education, and criminal justice. Thank you
for inviting me to testify today on Bill 23-0882, the Comprehensive Policing and Justice Reform
Amendment Act of 2020.

My colleagues and I completed a health note of this bill, which I submitted with my written testimony
and that you also received through correspondence from the Council’s Office of the Budget Director.
A health note is a brief, objective, and nonpartisan summary of how proposed legislation could affect
health. The aim of health notes is to provide evidence to inform decision-making: they are not intended
to support or oppose legislation.

For the past three years, the Health Impact Project has been testing this approach in jurisdictions across
the United States to help lawmakers learn the potential health implications of proposed legislation and
policies. In May, we received a technical assistance request from Chairman Mendelson inviting us to
coordinate with the Office of the Budget Director to conduct health notes on legislation being reviewed
during Council Period 23.

This health note examined the available evidence regarding potential health effects of seven
components of the bill. Our analysis identified several aspects with a strong evidence base, as well as
other components that have some research or that are not well researched in terms of their effects on
health. Today I will focus on three findings from our analysis.

First, this bill has important implications for health equity—the guiding principle that disparities in
health outcomes caused by factors such as race, income, or geography should be addressed and
prevented, providing opportunities for all people to be as healthy as possible. In the U.S., lifetime risk
of being killed by police is greatest for Black men and women, American Indian/Alaska Native men
and women, and Latino men as compared to their White counterparts. Among the 1,242 reported use
of force incidents by the Metropolitan Police Department of the District of Columbia in 2018, over half
resulted in a reported injury to the subject. Although 48% of District residents are Black, 90% of all
uses of force in 2018 involved Black citizens, and only 14% of subjects were reportedly armed.



Second, we found strong evidence supporting the relationship between several components of the bill
and individual and community health. For example, our analysis found that chemical and projectile
weapons, such as tear gas or rubber bullets, in crowd-control settings can cause significant injuries,
permanent disabilities, and death. To the extent that the bill results in a decreased use of these
weapons, it could reduce the risk of negative health outcomes. Additionally, there is strong evidence
that fatalities resulting from the actions of law enforcement officers and serious use of force incidents
can negatively affect mental health of family members, communities, and officers, with Black
communities disproportionately affected. Exposure to videos of these fatalities and serious use of force
incidents can be traumatic for family and friends of the decedent and for the community at large, with
implications for mental health and stress-related physiological responses. Although consultation with
experts in trauma and grief prior to the release of the footage could help individuals who see the videos
cope and manage these effects, many videos are released via news outlets and social media rather than
by police departments.

Finally, we found evidence that health effects could vary depending on how policies are implemented.
For example, there is some evidence that the adoption of strict policies on use of force tends to reduce
police officers' use of physical coercion. This could have potential benefits for health by decreasing the
risk of injury during encounters between police and the public. However, the benefits of these policies
for health depends on how they are implemented and enforced, and the development of appropriate
accountability structures. And while a fair amount of evidence shows short-term benefits of specific
types of implicit bias training for law enforcement officers, the research highlights the importance of
quality curricula and instruction and ongoing training.

Thank you so much for your time.
Sincerely,

Ruth Lindberg

Manager, Health Impact Project
The Pew Charitable Trusts
rlindberg@pewtrusts.org
202-540-6544
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What is the goal of this health note?

Decisions made in sectors outside of public health and health care, such as in
education, housing, and employment, can affect health and well-being. Health notes
are intended to provide objective, nonpartisan information to help legislators
understand the connections between these various sectors and health. This
document provides summaries of evidence analyzed by the Health Impact Project at
The Pew Charitable Trusts while creating a health note for Council of the District of
Columbia Bill 23-0882. Health notes are not intended to make definitive or causal
predictions about how a proposed bill will affect health and well-being of
constituents. Rather, legislators can use a health note as one additional source of
information to consider during policymaking. The analysis does not consider the
fiscal impacts of this bill.

How and why was this bill selected?

With the help of the Council of the District of Columbia’s Office of the Budget Director,
the Health Impact Project identified this bill as one of several important policy issues
being considered by the Council during Council Period 23. The health note screening
criteria were used to confirm the bill was appropriate for analysis. (See Methodology
on page 8.) The project selected Bill 23-0882 for analysis because of its potential to
affect the health and safety of residents who interface with law enforcement as well
as the officers themselves. There is a strong evidence base linking violent encounters
with police and effects on individual and community health.1

SUMMARY OF HEALTH NOTE FINDINGS

There are approximately 18,000 local, county, state, and federal law enforcement agencies in the United
States, staffed by more than 697,000 officers.2 In 2018, an estimated 85,000 people were treated in
emergency departments for nonfatal injuries from encounters with law enforcement officers.3 Lifetime risk
of being killed by police is greatest for Black men and women, American Indian/Alaska Native men and
women, and Latino men as compared to their White counterparts.4 In response to these and other
concerning statistics, policymakers are exploring ways to improve interactions between law enforcement
agencies and the public, reduce the risk of encounters that result in injury or death, and strengthen
accountability. This review presents evidence, gathered through an expedited review of literature
published in the past five years and earlier seminal research, on the potential effects of B23-0882 on
determinants of health and health outcomes.

B23-0882 aims to “provide comprehensive policing and justice reform for District residents and visitors.”>
This health note reviews the available evidence regarding potential health effects of seven components of

the bill:

e Prohibiting the use of neck restraints.

o Improving access to body-worn camera (BWC) video recordings of fatalities resulting from the
actions of law enforcement officers or serious use of force.
Expanding continuing education.

e Use of force reforms.

e Restricting the purchase and use of military weaponry.

1 Summary as described by the Council of the District of Columbia, https://lims.dccouncil.us/Legislation/B23-0882. The Health
Impact Project conducted this health note based on the bill as introduced.
2 The Health Impact Project is committed to conducting non-partisan research and analysis.



Limiting the use of internationally banned chemical weapons, riot gear, and less-lethal projectiles.
Enfranchising all eligible District residents incarcerated for felony convictions.

Below is a summary of key findings:

The health effects from implementing policies to prohibit the use of neck restraints by law
enforcement officers are not well researched. Studies have shown, however, that certain types of
neck restraints can cause injury or death.6 If implemented, the District of Columbia could evaluate
the policy’s effects on the health of residents and law enforcement officers.

There is strong evidence that fatalities resulting from the actions of law enforcement officers and
serious use of force incidents can negatively affect mental health of family members, communities,
and officers, with Black communities disproportionately affected.” Exposure to videos of fatalities
resulting from the actions of law enforcement officers can be traumatic for family and friends of the
decedent and for the community at large, with implications for mental health and stress-related
physiological responses.8 Given the effects of these videos on mental health outcomes, consultation
with experts in trauma and grief prior to the release of the footage could help viewers cope and
manage these effects. However, exposure to videos of fatalities resulting from the actions of law
enforcement officers and serious use of force incidents often occur through news and social media
outlets, which police agencies cannot control.

A primary goal of expanding the release of BWC video recordings is to increase transparency and
accountability.? This review did not identify any studies specifically examining the relationship
between changes in police accountability or transparency and health. Although the evidence
regarding the effects of body worn cameras (BWCs) on officers’ use of force, policing activities, and
citizens’ complaints is mixed, one national survey found that most respondents believed BWCs
would increase police transparency and improve police-citizen relations.10

There is a fair amount of evidence of short-term benefits of specific types of implicit bias training
for law enforcement officers; however, the longer-term effects are not well researched.!! Implicit
biases can manifest in unequal treatment of individuals belonging to different demographic
groups.12 Experts suggest the importance of quality curricula and instruction, and reinforcing initial
training as components of a jurisdiction’s police reform efforts.13

There is a fair amount of evidence that the adoption of strict policies on use of force tend to
reduce police officers’ use of physical coercion, with potential benefits for health by decreasing the
risk of injury during encounters between police and the public.14 The impacts of these policies on
officer behavior vary based on implementation, adherence, accountability, and training.

There is strong evidence that the use of chemical and projectile weapons, such as tear gas or
rubber bullets, in crowd-control settings can cause significant injuries, permanent disabilities, and
death.15 To the extent that the bill results in a decreased use of these weapons, it could reduce the
risk of negative health outcomes.

Research for this analysis did not identify any studies specifically examining health effects from
restoring people’s right to vote. However, there is strong evidence that civic engagement, which
includes voting, is positively associated with health, and there is a fair amount of evidence
specifically documenting the association between voting and health outcomes including physical
and mental health, health behaviors, and well-being.16 One study also suggested a potential
relationship between voting and lower rates of recidivism.1?

METHODS SUMMARY

To complete this health note, Health Impact Project staff conducted an expedited literature review using a
systematic approach to minimize bias and identify recently published studies to answer each of the
identified research questions. In this note, “health impacts” refer to effects on determinants of health, such



as education, employment, and housing, as well as effects on health outcomes, such as injury, asthma,
chronic disease, and mental health. The strength of the evidence is qualitatively described and categorized
as: not well researched, mixed evidence, a fair amount of evidence, strong evidence, or very strong
evidence. It was beyond the scope of analysis to consider the fiscal impacts of this bill or the effects any
funds dedicated to implementing the bill may have on other programs or initiatives in the state. To the
extent that this bill requires funds to be shifted away from other purposes or would result in other
initiatives not being funded, policymakers may want to consider additional research to understand the
relative effect of devoting funds for this bill relative to another purpose. A detailed description of the
methods is provided in Methodology Appendix on page 8.

WHY DO THESE FINDINGS MATTER FOR THE DISTRICT OF COLUMBIA?

In 2018, there were 1,242 reported use of force incidents by the Metropolitan Police Department of the
District of Columbia (MPD), an increase of 83% since 2015.18 Fifty-five percent of these resulted in a
reported injury to the subject. Although 48% of District residents are Black, 90% of all uses of force in 2018
involved Black citizens, and 14% of subjects were reportedly armed.?

WHAT ARE THE POTENTIAL HEALTH EFFECTS OF B23-0882?

Effects of prohibiting the use of neck restraints

e Research for this analysis did not identify any studies specifically examining the health effects of
prohibiting the use of neck restraints by law enforcement officers. The research also did not
identify any estimates of how frequently these restraints are used in police encounters.

o The intent of a vascular neck restraint is to cause temporary unconsciousness by restricting blood
flow to the brain.20 Restraints that compress the carotid arteries and jugular veins in the neck can
result in severe hemorrhage or permanent injury, particularly if improperly applied or if the subject
has an underlying health condition that makes the restraint more dangerous.2! Striking the carotid
sinus, also found in the neck, can even cause a fatal heart attack.22 Therefore, to the extent that the
bill results in a decreased use of these restraints, it could reduce the risk of negative health
outcomes.

Effects of improving access to body-worn camera video recordings

e In addition to the devastating consequence of loss of life, fatalities resulting from the actions of law
enforcement officers and serious use of force incidents can harm the health of family members,
communities, and officers. For example, research on the effects of these incidents on Black
communities shows that witnessing excessive use of violence and exposure to videos of fatalities
resulting from the actions of law enforcement officers can be traumatic for family and friends of the
decedent and for the community at large, with implications for mental health and stress-related
physiological responses.23 These fatalities and injuries can also result in financial strain for
households stemming from time away from paid work to grieve, funeral costs, and lost income due
to disabilities or among family members of a decedent, with negative effects on health through, for
example, changes in food or housing security.2* And several longitudinal studies have documented
the negative health effects for police officers from experiencing a traumatic incident at work,
including higher likelihood of post-traumatic stress disorder.25

e Research for this analysis did not identify any studies examining the effects of policies to ensure
BWC videos of fatalities resulting from the actions of law enforcement officers or serious use of
force are released using best practices in trauma and grief. Given the evidence of triggering effects
of these videos on mental health outcomes, consultation with experts in trauma and grief prior to



the release of the footage could help viewers cope and manage these effects. However, exposure to
videos of these fatalities and serious use of force incidents often occur through traditional and
social media, which police agencies cannot control. Evidence exists supporting the influence of
media consumption on attitudes toward police legitimacy regarding use of force.26 Studies also
support the strong influence of social media and news organizations on public perceptions.??
Expanding the release of BWC video recordings aims to increase transparency and accountability,
decrease use of force and change officer and civilian behavior, as well as expedite resolution of
complaints and lawsuits.28 Evidence on BWCs’ impact on police use of force, citizen complaints,
policing activity, and judicial outcomes is mixed.

e}
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Several systematic reviews have reported on these topics, with some studies finding
reductions in use of force and resident complaints, and, in neighborhoods of concentrated
disadvantage, decreases in low-level citations—which can lead to debt or imprisonment if
the subject is unable to pay—and “self-initiating” activities such as pedestrian and vehicle
checks.2? For example, one randomized control trial found that BWCs reduced complaints
from outside of the police department by 65%; another non-randomized study found a
reduction of 62%.30 Other research, including a randomized control trial involving 2,224
MPD officers, found no discernable effects of implementation of BWCs on police use of force,
citizen complaints, or policing activity.3!
A 2015 national cross-sectional survey found that most respondents felt BWCs would help
increase police transparency (91%), reduce excessive use of force (80%), improve police-
citizen relationships (66%), and increase citizen trust in police (60%).32 An average of only
36% of respondents thought that BWCs could decrease racial tension between the police
and minority communities.33 Black respondents communicated less optimism in terms of
BW(Cs’ potential effects on transparency and citizens’ relationships with and trust in the
police. Despite their awareness of the technology’s limitations, 85% of all respondents were
supportive of requiring BWCs.34
The evidence concerning the effects of BWC footage on observers’ judgements of
interactions between police and the public is also mixed. 35
» A 2019 experiment examined the effects of BWCs on mock jurors’ judgments in a
case in which a community member (defendant) was charged with resisting arrest,
but where the officer's use of force in conducting the arrest was controversial. When
participants viewed BWC footage of the arrest, compared with when footage was
transcribed or absent, they were less likely to vote the defendant guilty of resisting
arrest, and also rated the officer's use of force less justifiable, and the officer more at
fault and less credible.36
= Conversely, a 2018 study used an experimental approach with nearly 400 publicly
available police videos to compare variations in observers’ judgement when
witnessing the same police-public encounter via BWC or dashboard camera footage.
The findings suggested that jurors and the general public may be less likely to judge
a body camera wearer’s actions as intended to produce a specific outcome, such as
injury or death, compared with dashboard camera videos.37 Researchers
hypothesize that this could occur because the observer sees and takes on the
perspective of the person wearing the BWC.38
»  Furthermore, a 2019 study involving 627 participants found that BWC footage can
lead people to perceive officers more favorably than when they view the same
encounter from a camera perspective that includes both the officer and civilian.39



Effects of mandating and expanding continuing education

Researchers hypothesize that law enforcement officers’ perception of Black citizens as “dangerous”
is associated with disproportionate rates of force used against Black citizens; in other words,
implicit biases could influence officer behavior, with potential risks to health for non-White
Americans.? Studies have found that White officers are more coercive than Black officers towards
Black individuals.#
To address these disparities, implicit bias training has become more common in police departments
across the U.S due to recommendations from the President’s Task Force on 21st Century Policing,
with the average training lasting about 5 hours. Although these trainings can show short-term
reductions in implicit biases against racial and ethnic minorities, the evidence regarding long-term
effects is inconclusive and suggests the importance of continuous training.*2
o Several reviews have identified promising practices in reducing implicit bias, at least in the
short term. One meta-analysis examining 494 studies on change in implicit bias found that
the most successful interventions “associate sets of concepts, invoke goals or motivations,
or tax mental resources ... whereas procedures that induced threat, affirmation, or specific
moods/emotions changed implicit bias the least.” However, the authors found no evidence
that changes to implicit bias result in behavior changes.3
o A systematic review of 30 studies examining implicit bias interventions found that the most
effective interventions involved intentional strategies to overcome biases, exposure to
individuals from other races and ethnicities who counter common stereotypes, empathizing
with the outgroup, building new associations, and provoking emotion.44
o One randomized control trial that framed changing implicit biases as breaking a bad habit
gave participants in the treatment group a set of strategies to choose from to combat their
own implicit biases and asked them to report on their use over the course of two months.
The study found a sustained reduction in Implicit Association Test scores among the
treatment group over the duration of the test period, as well as greater self-reported
awareness and concern about discrimination. s

Effects of use of force reforms

One study found that having strict policies on use of force tended to reduce police officers' use of
physical coercion.#¢ Given that more than half of the use of force incidents in D.C. resulted in injury
in 2018, strategies that could reduce use of force could reduce the risk of injury during encounters
between police and the public.*”

The effectiveness of these policies depends on implementation, adherence, accountability, and
training. Although research is limited, there are increasing indications that de-escalation training
may be one effective strategy to reduce the use of force.#8 One study that analyzed the New Orleans
Police Department’s efforts to comply with a federal consent decree found that changing policy and
regulation was not sufficient to ensure compliance within the police department. They found that
the following model for implementing organizational and cultural change was most effective:
“frequently measure what you want to change; produce actionable, clear results; and hold
leadership accountable for performance.”49

Effects of limiting use of chemical weapons, riot gear, and projectiles and restricting the
purchase and use of military weapons

This review examined the evidence around each of the following components separately: limiting
or restricting the use of chemical weapons, riot gear, projectiles, and military weapons. It did not
yield any studies that examined health effects resulting from policies that restrict the use of military
weapons, chemical weapons, or projectiles. However, a strong body of research shows that



projectiles and exposure to chemical weapons, such as tear gas and pepper spray, can cause a range
of negative health effects:

o Kinetic impact projectiles, such as rubber and plastic bullets, can cause significant negative
health effects including: penetrative injuries; trauma to the head, neck, and torso;
lacerations; long-term neurological effects; and death.50 A systematic review of injuries,
permanent disabilities, and deaths from projectiles in crowd-control settings worldwide
over a 27-year period found that 71% of the total injuries were severe, and that 15.5% of
survivors suffered permanent disabilities.

o Tear gas can cause skin irritation, eye pain, excessive secretion of tears, blepharospasm
(uncontrollable eyelid movements, such as twitching), coughing, and chest tightness, among
other effects.5! Studies have also shown that exposure to high concentrations of tear gas can
result in severe respiratory symptoms, cardiovascular and gastrointestinal effects, severe
eye trauma, and permanent disabilities.52

o A systematic review that examined injuries, permanent disabilities, and deaths from
chemical irritants worldwide over a 25-year period found that, among nearly 6,000 people
who were exposed to irritants such as tear gas and pepper spray, 87% suffered injuries or
died as a result of the exposure.53 Of these injuries, 8.7% were severe, 17% were moderate,
and 74.3% were minor.

o Stun grenades, also known as flashbang grenades, are usually considered a non-lethal
device used to distract occupants of a building before law enforcement officers enter.
However, a ProPublica investigation found that 50 Americans, including police officers, have
been seriously injured or killed by stun grenades between 2000 and 2014.54

Evidence from two systematic reviews suggests that chemical weapons and projectiles can be used
inappropriately in crowd-control settings.5s For example, a systematic review concluded that
deployment of kinetic impact projectiles, such as rubber and plastic bullets, may occur in crowds at
distances much closer than deemed “safe.”56

Research also suggests that Special Weapons and Tactics (SWAT) units are increasingly using
military style weaponry to search people’s homes rather than their original purpose to handle
hostage and active shooter situations.57 A report by the American Civil Liberties Union that
analyzed 800 SWAT deployments conducted by 20 law enforcement agencies across the U.S. from
2011 to 2012 found that 79% percent of the events involved executing a search warrant at a
person’s home, and 60% involved drug searches.58 Only 7% of the SWAT deployments examined
involved hostage, barricade, or active shooter situations.5® Their analysis also found that at least
54% of the people targeted for searched executed by SWAT teams were either Black or Latinx.¢0
Research for this health note did not yield any studies specifically examining the health effects of
riot gear or of limiting the use of riot gear.

Effects of restoring the right to vote

Research for this analysis did not identify any studies specifically examining health effects from
restoring people’s right to vote. However, research among the general population shows that voting
and other forms of civic engagement are positively associated with health outcomes including
physical and mental health, health behaviors, and well-being.¢1

One study of 1,000 youth followed longitudinally examined political participation in the 1996
election and subsequent criminal behavior. This study suggested a potential relationship between
voting and lower rates of recidivism. Specifically, those who vote were less likely to be arrested and
incarcerated, and less likely to report committing certain crimes such as violent offenses.62 The
study also showed consistently lower rates of subsequent arrest, incarceration, and self-reported
criminal behavior among voters as compared to nonvoters, though the relationship between voting
and subsequent arrest did not appear to depend on criminal history.63



WHICH POPULATIONS ARE MOST LIKELY TO BE AFFECTED BY THIS BILL?

Research shows that Black Americans are more likely than Whites to experience an injury related to a
police intervention and to be killed by police officers.¢* One estimate suggested that Black residents
accounted for 86% of arrestees in Washington, D.C. between 2013 and 2017, but represented 47% of the
population.ts Although there is limited research on the relationship between negative police encounters
and health outcomes, the available evidence shows that Black and Latino men who report more frequent
police encounters report higher rates of trauma and anxiety and that, among Black men, experiencing
frequent, discriminatory law enforcement encounters is associated with higher depressive symptom
scores.66

Coercive policing and negative police encounters tend to be geographically concentrated in predominately
Black and Latino neighborhoods.¢” One study showed that the level of racial residential segregation was a
strong and positive correlate of the Black and White disparity in fatal police shooting rates.8 A growing
body of evidence shows the negative effects of frequent interactions with police or living in over-policed
neighborhoods on mental health, resulting in trauma and anxiety symptoms.é® One study found a
significant negative association between having been stopped and subjected to a physical search by the
police and self-reported thriving, similar to thriving rates reported by those who have been incarcerated
multiple times.”? These findings demonstrate how even lower-intensity interactions with the criminal
justice system can be significantly associated with lower self-reported conditions of well-being.”! Insofar as
the provisions of this bill result in a reduction of use of force or over-policing in D.C. communities of color,
families of color — particularly Black and Latino young men — could experience mental health benefits.

The use of chemical weapons could have negative health impacts for medically vulnerable populations.
Research suggests that children, seniors, and individuals with underlying respiratory, skin, and
cardiovascular illnesses are at greater risk for negative health effects from exposure to chemical weapons
such as tear gas.’2

HOW LARGE MIGHT THE IMPACT BE?

Where possible, the Health Impact Project describes how large the impact may be based on the bill
language and literature, such as describing the size, extent, and population distribution of an effect.

In 2018 in D.C,, two citizens were fatally injured by police officers and the Use of Force Review Board
determined that 10 allegations, or 37%, of all excessive force allegations, were supported by the evidence.”3
Under the emergency police reform legislation, the D.C. Board of Elections has mailed ballots to 2,400
residents serving prison sentences for felony convictions.’4

It was beyond the scope of this analysis to consider the fiscal impacts of this bill or the effects any funds
dedicated to implementing the bill may have on other programs or initiatives in the District. To the extent
that this bill requires funds to be shifted away from other purposes or would result in other initiatives not
being funded, policymakers may want to consider additional research to understand the relative effect of
devoting funds for this policy relative to another purpose.



APPENDIX: METHODOLOGY

Once the bill was selected, a research team from the Health Impact Project hypothesized connections, or
pathways, between the bill, heath determinants, and health outcomes. These hypothesized pathways were
developed using research team expertise and a preliminary review of the literature. The selected bill
components were mapped to steps on these pathways and the team developed research questions and a
list of keywords to search. The research team reached consensus on the final conceptual model, research
questions, contextual background questions, keywords, and keyword combinations. The conceptual model,
research questions, search termes, list of literature sources, and draft health note were peer-reviewed by
two external subject matter experts. The experts also reviewed a draft of the health note. A copy of the
conceptual model is available upon request.

The Health Impact Project developed and prioritized 15 research questions related to the bill components

examined:
o To what extent does prohibiting police use of neck restraints affect use of force?

To what extent does access to BWCs affect police use of force?

To what extent does access to BWCs affect the number of citations or arrests?

To what extent does consideration of trauma and grief effects in advance of release of BWCs affect

health outcomes?

To what extent does access to BWCs affect health outcomes?

To what extent does restricting use of military weapons affect health outcomes?

To what extent does restricting use of riot gear affect health outcomes?

To what extent does restricting use of chemical weapons affect health outcomes?

To what extent does restricting use of less-lethal projectiles affect health outcomes?

To what extent does police training on bias, racism, and white supremacy affect use of force in

interactions between the police and racial and ethnic minorities?

e To what extent does allowing incarcerated individuals to vote affect their self-reported physical and
mental health?

o To what extent does allowing incarcerated individuals to vote affect their feeling of
disenfranchisement?

e To what extent does allowing incarcerated individuals to vote strengthen their social ties and
connections to the broader society?

e To what extent do police reform efforts affect chronic stress among racial and ethnic minorities?

o To what extent is police/community cooperation improved when use of force is reduced?

The research team next conducted an expedited literature review using a systematic approach to minimize
bias and answer each of the identified research questions.c The team limited the search to systematic
reviews and meta-analyses of studies first, since they provide analyses of multiple studies or address
multiple research questions. If no appropriate systematic reviews or meta-analyses were found for a
specific question, the team searched for nonsystematic research reviews, original articles, and research
reports from U.S. agencies and nonpartisan organizations. The team limited the search to electronically
available sources published between September 2015 and September 2020.

¢ Expedited reviews streamline traditional literature review methods to synthesize evidence within a shortened
timeframe. Prior research has demonstrated that conclusions of a rapid review versus a full systematic review did not
vary greatly. M.M. Haby et al., “What Are the Best Methodologies for Rapid Reviews of the Research Evidence for
Evidence-Informed Decision Making in Health Policy and Practice: A Rapid Review,” Health Research Policy and
Systems 14, no. 1 (2016): 83, https://doi.org/10.1186/s12961-016-0155-7.



The research team searched PubMed and EBSCO databases along with the following leading journals in
public health, as well as sector-specific journals suggested by subject matter experts for this analysis (e.g.,
criminology and policing) to explore each research question: American Journal of Public Health, Social
Science & Medicine, Health Affairs, Criminology, The Police Journal, Policing: A Journal of Policy and
Practice, and Police Quarterly.d For all searches, the team used the following search terms: police, prohibit
neck restraints, use of force, police body cameras, citations, arrests, accountability, trauma, grief, police
body camera footage, restrict military weapons or chemical weapons or projectiles, incarceration, voting,
connect*, social, police training, racism, police transparency, community trust, health, injury, and disability.
The team also searched ACLU, Brookings Institution, Center for Policing Equity, U.S. Department of Justice,
Urban Institute, and The Sentencing Project for additional research and resources outside of the peer-
reviewed literature.

After following the above protocol, the team screened 476 titles and abstracts,¢ identified 98 abstracts for
potential inclusion, and reviewed the full text corresponding to each of these abstracts. After applying the
inclusion criteria, 44 articles were excluded. Five additional sources were incorporated based on feedback
from the expert reviewers, and 25 additional sources were identified upon review of the included articles.
A final sample of 30 articles, including 2 meta-analyses and 4 systematic reviews, was used to create the
health note. In addition, the team used 32 references to provide contextual information.

Of the studies included, the Health Impact Project qualitatively described and categorized the strength of
the evidence as: not well researched, a fair amount of evidence, strong evidence, or very strong evidence.
The evidence categories were adapted from a similar approach from Washington state.”s

Very strong evidence: the literature review yielded robust evidence supporting a causal relationship with
few if any contradictory findings. The evidence indicates that the scientific community largely accepts the
existence of the relationship.

Strong evidence: the literature review yielded a large body of evidence on the association, but the body of
evidence contained some contradictory findings or studies that did not incorporate the most robust study
designs or execution or had a higher than average risk of bias; or some combination of those factors.

A fair amount of evidence: the literature review yielded several studies supporting the association, but a
large body of evidence was not established; or the review yielded a large body of evidence but findings
were inconsistent with only a slightly larger percent of the studies supporting the association; or the
research did not incorporate the most robust study designs or execution or had a higher than average risk
of bias.

Mixed evidence: the literature review yielded several studies with contradictory findings regarding the
association.

Not well researched: the literature review yielded few if any studies, or yielded studies that were poorly
designed or executed or had high risk of bias.

d American Journal of Public Health, Social Science & Medicine, and Health Affairs were selected using results from a
statistical analysis completed to determine the leading health research journals between 1990 and 2014 and in
consultation with policing and criminal justice experts. Merigd, José M., and Alicia Nufiez. “Influential Journals in
Health Research: A Bibliometric Study.” Globalization and Health 12.1 (2016),

https: //www.ncbi.nlm.nih.gov/pmc/articles/PMC4994291/.

e Many of the searches produced duplicate articles. The number of sources screened does not account for duplication
across searches in different databases.
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Chairman Allen and members of the Committee, I am Thomas Susman, president of the D.C. Open
Government Coalition and a resident of Ward 4. I appreciate the opportunity to testify today on behalf
of the Coalition and to offer our comments and suggestions regarding public access to police body-
worn camera (BWC) videos, which is addressed in title I, subtitle B, of your “Comprehensive Policing
and Justice Reform Amendment Act of 2020.”

Our Coalition played an active role in discussions leading to the Council’s public access requirements
in the 2015 BWC legislation and rules, and members of our Board have testified and submitted
statements to the Council on this issue on previous occasions.

D.C.’s policy of treating BWC video under the Freedom of Information Act’s standards of public
access and privacy protection was a step forward, though in practice the results have not been
encouraging. The proposed legislation provides an opportunity to clarify and expand upon some
elements that may be unique to BWC videos that will provide greater certainty and improve efficiency
in affording public access.

I will not go into the benefits of having BWC video accessible to the public. They can be summed up
in a few words: accountability, exoneration, credibility, and public trust. Accountability includes the

public’s and affected individuals’ ability to monitor and assess the conduct of police officers, as well
as helping to shape the conduct of officers in the field, especially regarding potential use of force and



discriminatory policing practices against District residents. And some research has concluded that
more police officers are exonerated than found culpable of misconduct charges through BWC videos

The Comprehensive legislation (B23-0882) contains a number of important provisions designed to
improve access to BWC video recordings. It requires the Mayor to release within 5 days the name and
BWC recordings of officers involved in a death or serious use of force; requires preservation of BWC
recordings relating to a Council Committee on the Judiciary and Public Safety investigation or request
and provision to the Committee of unredacted recordings within 5 days of a request; and creates a
process for input to the Mayor from the subject or next of kin who do not consent to release of a BWC
recording.

DCOGC welcomes the new requirement that the Mayor shall release BWC video within 5 business
days in cases of officer-involved death or serious use of force. This requirement should be expanded to
include video footage from all officers on the scene. The immediate discussion of the September 2"
shooting of Deon Kay was only possible because it happened just a few weeks after the Council
required prompt video release. We testified at last year’s BWC oversight roundtable about the
community’s need for wider access to other BWC video and the Mayor’s failure to exercise her
discretionary authority to meet that need.

Additionally, allowing early access to viewing video footage by victims’ families is good policy, but
this should not equate to a “victims’ veto”; even after a bereaved family has viewed a BWC video, the
public interest in access is not diminished.

While application of the DC FOIA to public requests for access to BWC videos should suffice in
providing standards and procedures for public disclosure, that has not been the experience of
requesters from both the media and the community. We thus propose the addition of language to the
legislation that addresses four issues:

e First, the bill should more precisely define what constitutes a personal privacy interest
sufficient to warrant redaction when videos are released.

e Second, the bill should include cost-reduction steps such as exploring in-house redaction and
setting limits on fees that can be charged for release of BWC videos pursuant to a FOIA
request.

e Third, the bill should clarify the “investigation” exemption that can now be asserted without
explanation or justification yet causes delays.

e And fourth, the bill should require that in cases of mandatory release (the most serious
incidents) all officers’ video should be released.

We highlight five ways that the camera program could better serve public information. And for future
consideration we remind the Council of the need to open police complaint and discipline
investigations, since these are now closed by restrictive legal interpretations in the executive branch
that can only be corrected by statute.

I. The bill should define the private data to be safeguarded

Privacy protection needs definition so that it does not defeat access by raising costs and delays
(discussed below) and making released video unintelligible. All these presently result from MPD over-
redaction, done according to opaque rules. The bill should change this.



Coalition Board Member Fritz Mulhauser testified last year on DCOGC'’s efforts to discover the
standards for redaction of BWC videos before public release. He explained our efforts through two
FOIA requests and an appeal to get records showing the MPD redaction standards that guide
contractors’ work, and its legal basis, but with limited success. His testimony stated:

We received one undated sheet of paper [attachment omitted]. Some of the several dozen listed
items to be redacted are obvious and raise no questions, such as details of suspects, witnesses or
confidential sources. These would be omitted from paper records at least as long as investigation
or legal action is under way. But others have highly questionable legal basis:

faces of anyone not involved,

face (plus ID and badge) of any officer,
any house number or name of residences,
any vehicle license plates, and

any audio with references to such items.

Police officers are public servants who wield governmental power and are paid by taxpayer dollars.
The idea that their identities should be shrouded when in public performing their duties is absurd, as
litigation established years ago when courts told police they could not stop citizens from videotaping
them at work in public. Glik v. Cunniffe, 655 F.3d 78 (1st Cir. 2011). And, while the privacy of certain
individuals and in certain venues should be safeguarded, people and cars and house numbers that are
videoed in public spaces are, by definition, already in the public domain and should not be subject to
redaction.

Common categories of video footage to be accorded privacy protection through redaction include:

Death or serious injury;

Nudity;

Minors under the age of 16;

Detention for mental health or drug treatment purposes;

Personally identifiable information, which should be clearly defined;

Footage taken inside a private dwelling without express consent of the resident;
Identity of a sex crime or domestic violence victim; and

Confidential informants and witnesses.

Redaction or withholding of footage when an officer enters a private dwelling can be protected, but the
bill should specifically prohibit redaction of officers’ faces or badges, of bystanders in public places,
of persons who interact with officers but are not arrested or charged, and of audio in public places.

II. The bill should control the costs of public access

According to the MPD, the D.C. FOIA requires redaction of many private details before releasing
BWC video, and MPD employs contractors to blur faces and other identifying information. Requesters
are charged $23 for each minute of the contractors’ work, and charges estimated in response to past
requests run from thousands to millions of dollars.

The cost is related to MPD’s overly broad definition of privacy-protected details that should be
masked, as discussed above. Our coalition has asked MPD for documents explaining the basis for
these sky-high costs, but none have been forthcoming.



The Director of D.C.’s Office of Open Government, in testimony a year ago before the Council,
recommended that “MPD should release to the public in the form of policy or regulation, redaction
guidance that explains the cost of the act of redaction in actual work hours (cost per hour).” We agree.
OOG Director Niquelle Allen also discussed in that testimony and in our recent webinar the advancing
art and science of video redaction that may be at a stage that it can be done in-house at much lower
cost than through private for-profit contractors. The Council needs to send a message to the executive
to follow through on the steps needed to make access affordable.

Clarifying that significantly less redaction is required for BWC video footage that is released to the
public, as is recommended above, will also result in significantly lower costs of access. For example,
the Baltimore Police Department ordinarily redacts nothing and charges $30 for BWC videos filmed in
public places.

I11. The bill should set limits on the investigation exemption

The FOIA exemption for “investigatory records compiled for law-enforcement purposes” delays
access, since in D.C. serious misconduct is investigated first for possible criminal charges by federal
prosecutors and then for possible internal discipline by MPD investigators. The long delays in these
steps are well known here, as discussed in the Bromwich 2016 report (finding median time for a US
Attorney investigation to be a full year). Legislators elsewhere have addressed investigative delays
thoughtfully, requiring time-limited secrecy be justified in public writings, renewable only upon
further explanation. Sec. 2 of California SB 1421 at (b)(7) is an example of how to handle this.

IVv. The bill should require release of all BWC video relevant to any incident

The mayor has interpreted the required release to include only video from the officer involved in the
shooting or other use of serious force. This unduly restrictive and typically makes it hard for the public
to understand what happened. The bill should add language to require release of all relevant video.

Additionally, there is no need to limit public access to BWC videos to officer-involved shootings or
serious use of force. These videos are public records like any other in the District and should be
subject to disclosure under the DC Freedom of Information Act.

V. The bill should strengthen public understanding of policing by requiring additional
public information about the BWC program

In our statement to the Council last year, the Coalition spelled out five suggestions proposed by the
D.C. Open Government Coalition for ways BWC video could serve transparency beyond being
available upon request. They remain valuable ideas today and cold readily be incorporated into the
pending bill:

e Improve public reporting by adding analysis of BWC video and statistics. The required
reports are brief and late. Only eight data points are required (hours of BWC video collected;
how many times BWC equipment failed and why; number and results of internal investigations
of complaints for failure to turn BWC on; number of times BWC video used in internal affairs
investigations; number of times BWC video used to investigate public complaints; number of
BWCs assigned to different police units; number, result and cost of FOIA requests; and
number of BWC videos by type of event recorded). D.C. Code § 5-116.33(a). Early reports
were timely but of the five due for 2017-2019, four have been late by as much as 10 months.
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The most recent is for the first half of 2019. Though they include important data, none are
explored further. For example, what is being done about the widespread failure to activate the
cameras (shown in the high rate of sustained complaints of such failures--78 percent of 1,514
complaints at one point in the past)? Nor is there any account of the results of the 20,754
videos used in internal investigations and the 3,779 used by the Office of Police Complaints.
The public reasonably expects MPD to use BWC video to improve policing and the law does
not stop MPD from exploring the data in more depth in order to report how that is going.

e Use mayoral override more often to release BWC video that can educate the public. The
law allows the mayor to release video “in matters of significant public interest.” 24 DCMR
§ 3900.10. A notable occasion when disclosure would have fostered public understanding was
the case of controversial police actions in Deanwood in June 2018 (the “Nook’s barbershop”
incidents), where police used force on a summer sidewalk that seemed wildly unnecessary to
many. Amid huge community outcry, the mayor claimed BWC video showed important details
not seen on cell phone video—but then rejected community requests to see those BWC details.
In response to a Coalition request for records documenting any disclosures of BWC videos, the
mayor’s FOIA officer said there were no responsive records. The law allows consultation with
prosecutors and police about such releases but in response to the Coalition’s request for records
of such communications (and possible vetoes) the mayor’s office declined to produce internal
communications.

e Provide data on video viewing by subjects. Subjects have the right to view BWC video of
themselves, 24 DCMR § 3902.5. No public data is available to show whether that right is being
exercised or even offered.

e Improve police YouTube release channel. Released videos were for a time posted some
years ago. See https://www.youtube.com/channel/UCSVpCusv_bgfKHy0j21j7gQ (six
incidents, 129 total videos). A pilot test of more proactive release could show if reviving this is
useful to the public.

e Continue evaluation of the BWC program and expand outside use of data. MPD has
offered no public analysis of its own, nor suggested how it may be following the law that
directs that it “’shall engage academic institutions and organizations to analyze the BWC
program,” 24 DCMR § 3902.7. The phased rollout of equipment and training allowed an
elegant but disappointing comparative study of citizen complaints and use of force in 2015-17
by officers on patrol with and without cameras. The MPD and The Lab (a study team within
the Office of the City Administrator) prepared that report. BWC video, as a huge sample of
police conduct in the field, is also a rich source for other kinds of studies beyond direct
evaluation of camera effects. See, for example, a revealing Stanford review of transcripts of
what was said by officer and driver in thousands of traffic stops in Oakland, California. It
documented what everyone suspected but couldn’t prove -- large differences in respect shown
by the officer based on the driver’s race.

For future legislation: Access to police complaint and discipline investigation files

DCOGC believes that MPD complaint and discipline investigation records should be publicly
available: The Council should by statute clarify that the public interest in accountability justifies
access to complaint and discipline investigation files. This step was taken by California and New York
legislatures and should be taken here. The head of the D.C. Office of Police Complaints agreed in a



recent press interview, stating “It would add a lot to community trust if the community was aware
what kind of discipline was being handed out to MPD officers.”

Conclusion

When the District invested millions of dollars in the BWC program a few years ago, the public had high
expectations that BWC video footage would benefit both the public and the MPD and bring about greater
accountability, more assured exoneration of officers experiencing conflicts with the public, credibility of
the workings of the justice system, and public trust in our government. The high expectations for the use
of BWCs have not been realized. While BWC videos have proved indispensable to establishing facts
in judicial proceedings, public access remains limited, and MPD continues to be silent on its own uses
and protocols.

In the attached memorandum summarizing “State and Local Policies Regarding Public Access to
Policy Body-Worn Camera Videos,” DCOGC and our outside counsel Ropes & Gray LLP have
gathered and summarized relevant legislation from other states and comparable cities. We believe that
this information will be helpful to the Council and in other jurisdictions considering how to legislate in
this area.

Enactment of the “Comprehensive Policing and Justice Reform Amendment Act of 2020” provides an
opportunity for the District — both its residents and the police department — to realize more fully the
benefits of police body-worn cameras.

ATTACHMENT: “State and Local Policies Regarding Public Access to Police Body-Worn Camera
Videos” (Sept. 2020)

% %k ok 3k

The Open Government Coalition is a citizens’ group established in 2009 to enhance public access to government
information and ensure the transparency of government operations of the District of Columbia. Transparency promotes
civic engagement and is critical to responsive and accountable government. We strive to improve the processes by which
the public gains access to government records (including data) and proceedings, and to educate the public and government
officials about the principles and benefits of open government in a democratic society.

On September 29, 2020. The D.C. Open Government Coalition sponsored a webinar focusing on the use of BWCs in the
District and the need for legislative reform focused on disclosure policies and practices. A video of that program can be
viewed at: https://vimeo.com/464587376.




State and Local Policies Regarding Public Access to Police
Body-Worn Camera Videos

Executive Summary
September 2020

The issue of whether police should wear body cameras recording their actions and public
access to the video footage became an increasingly active area of public debate following the
tragic shooting of Michael Brown in Ferguson, Missouri, as well as the videotaped chokehold
death of Eric Garner in New York City, and has only increased in prominence after similar
footage, such as videos showing the suffocation of George Floyd in Minneapolis, has become all
too common.

The D.C. Open Government Coalition has an interest in enhancing the public’s access to
government information and ensuring the transparency of government operations. Accordingly,
the Coalition, in conjunction with Ropes & Gray LLP, has been tracking laws and proposals
governing police body-worn camera (BWC) recordings in 50 states and 15 major cities since
2015. The information contained in this executive summary is current as of September 25, 2020,
and was obtained through a combination of outreach to state and local governments and research
into legislative and media sources.

The Coalition is hopeful that its work will be helpful to state and local legislators seeking
to understand the choices their peers across the country have made and spurring those legislators
to action. More importantly, the Coalition hopes that this work will energize transparency
advocates across the country to understand not just what the law is, but what it could be. By
providing this resource, the Coalition intends to further its ultimate goal of advancing open
government in the District of Columbia and throughout the nation.

Elements of Body Camera Proposals

At the outset of this analysis, the Coalition focused on four areas relevant to the handling
and availability of police BWC recordings:

e Collection of police BWC footage;

e Retention of police BWC footage;

e Applicability of existing Freedom of Information Act (FOIA) laws and exemptions; and
e Related police dashcam footage rules.

Footnotes throughout the discussion below provide examples of states that have adopted the
policies discussed.
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State Policies

Overview

e A majority of states—at least 34—have passed some form of legislation addressing
police BWC footage.! The general trend appears to be towards more comprehensive
policies regarding use and collection of BWC recordings and increased public disclosure,
including, in some cases, automatic public disclosure of footage of “critical” incidents
involving use of force by a police officer.

¢ Only a handful of states have not proposed any police body cam legislation at the state
level in recent years.?

e Other states have introduced legislation addressing police BWC videos, which either is
under consideration® or has been debated and rejected or indefinitely stalled in the
legislative process.*

° A trend among some states in the past five years has been to create a task force or

commission to study and make recommendations regarding the use of BWCs in the
state.” This often leads to adoption of a model BWC policy for the state, but does not
always lead to meaningful reform in that state.

Some states have introduced legislation that would specifically exclude body and/or
dashboard camera footage from the state’s open records law®, while others have
considered (or adopted) comprehensive legislation covering collection, retention, and
public access to footage, either on a standalone basis or as part of broader police
accountability or body cam legislation.

Budgetary concerns continue to be cited as a reason for lack of adoption of BWCs. In
some states, BWC laws have included funding provisions, and these laws often
include requirements for law enforcement agencies to adopt policies that meet
minimum requirements to obtain funding for BWCs.’

I CA, CO, CT, FL, GA, ID, IL, IN, KS, KY, LA, MA*, MD, MI, MN, NB, NJ*, NM, NV, NY, NH, NC, ND, OH,
OK, OR, PA, SC, TX, UT, VA, VT, WA, and WI. *In MA and NJ, legislation has passed both houses of the state
legislature but has not yet been finalized.

2 AK, AZ, DE, MT, and WV.

*IL and ME.

4HI, 1A, MS, RI, SD, and TN.

5 Colorado legislation created a commission tasked with studying and recommending policies on the use of body
cameras. The report was released in 2016, but in accordance with the statutory mandate, it did not consider issues
related to public access to body camera footage. Colorado adopted comprehensive BWC legislation in 202 that will
go into effect in 2023. In 2019, Connecticut legislation created a task force to study police transparency and
accountability. In 2020, Maryland created a Law Enforcement Body Camera Task Force to create recommendations
on economical storage and retention of police body camera footage by December 1, 2020.

¢ For example, a new bill introduced in Alabama in March 2020 (HB 373) excludes body and dashboard camera
footage from the definition of public record and specifies very limited circumstances in which the public could have
access to footage. South Carolina has adopted legislation that excludes body camera footage from the state’s public
records law.

7 For example, SC. Although South Carolina’s law was passed in 2015, it has not yet been fully funded, and
adoption of BWCs in the state has been slow as a result.
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Collection

Well over half of the states have at least proposed legislation regarding the collection of

police BWC footage. There is a range of enacted rules on this issue:

On one end of the spectrum, some states have enacted laws that delegate the drafting of
collection policies (or model collection policies) to a third party. This would generally be
a law enforcement agency that is likely to craft policies more favorable to law
enforcement interests than civil liberty considerations.®

Although some states have proposed legislation that broadly requires police to record in
nearly all circumstances, the vast majority of states that set forth collection guidelines
take a more moderate approach, requiring recording but enumerating exceptions where
recording can be stopped, such as allowing that cameras may be turned off when:

o

The officer is inside a patrol car;

o

A victim or witness requests the camera be turned off;

© The officer is interacting with a confidential informant;

° The officer is engaging in community caretaking functions; or

o

A resident of a home requests the camera be turned off when an officer enters the
home under non-exigent circumstances.

Retention

Over half of the states have proposed legislation regarding the retention of police BWC

footage. As with collection, there is a wide range of approaches:

Several states have enacted or proposed rules that delegate to local police the authority to
craft retention requirements, which tend to result in police-friendly provisions.’

Most states, however, have enacted laws that set specific retention timelines for BWC
footage.!® Recordings are retained for periods ranging from seven to 180 days, with
between 30 and 90 days as the most frequent periods.

o

Most states allow for a longer retention period of up to two or three years for special
circumstances, including when:

e A complaint has been filed associated with the recording;
e An officer discharged a firearm or used excessive force;

e Death or great bodily harm resulted from the officer’s conduct;

$FL, IL, MD, NB, NM, NV, NC, OR, PA, SC, UT, VA, and WA. These policies typically have to meet minimum
standards set by statute. In South Carolina, a law enforcement agency’s policy must be approved by the state Law
Enforcement Training Council if the agency receives grant money to implement the use of body cameras. In
Virginia, policies must be subject to public review and comment before being adopted.

9 MD, NY, OH, UT, and VT. In Maryland, a state commission is expected to issue recommendations regarding
economical storage and retention of BWC footage by the end of 2020.

10CA, FL, GA, ID, IL, IN, MA, MI, MN, NB, NH, NJ, NM, NV, OK, OR, SC, TX, WA, and WI. In MA and NJ,
legislation has passed both houses of the state legislature but has not yet been finalized.
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e The recording led to detention or arrest;

e The officer is the subject of an investigation;

e The recording has evidentiary value; or

e The officer requests that the video be retained for the longer period.

e Some states expressly prohibit destruction of a recording after receipt of a public records
11
request.

FOIA Applicability

There are mixed practices among states on the whether body camera footage is covered
under existing FOIA laws (and their exemptions) or whether the footage requires a specifically
enumerated exception. Some states have proposed!? or adopted!? legislation that specifically
excludes body camera footage from the state’s FOIA law.

e Several states have issued either blanket prohibitions on accessing police BWC footage
under FOIA or conditional prohibitions barring access unless certain factors, such as
firearm discharge or use of force, are present.'* Some states only allow a victim or other
person depicted in the footage to have access. !

e Some states have adopted or proposed statutory provisions that explicitly seek to include
body camera footage within the purview of state open record laws, either generally or
through specific FOIA provisions applicable to body camera footage (which may or may
not be more burdensome for requestors than the state’s general FOIA request process).!¢

e Most states that have addressed the FOIA exemption question have suggested that police
body camera footage may not be released in instances where privacy concerns enter the
picture, or where footage would interfere with an active investigation.!” Where privacy
concerns are present, some states allow the subject to waive the privacy interest and
consent to disclosure.'®

e Recently, an increasing number of states have adopted policies regarding automatic
public disclosure of BWC videos. Automatic public disclosure typically applies to
footage of incidents involving an officer discharging a firearm or using force that results
in death or serious bodily injury or when a member of the public files a complaint.'’
Some states require release of the video to family members or representatives of the
subject of police use of force prior to public release.?

11D and WL

2AL.

13 PA and SC.

'41L, NH, OR, and UT

SIL, IN, NC, SC, and WY.

16 CA, FL, OH, PA, VT, and WI.

I7CT, FL, GA, IL, IN, KS, KY, LA, MI, MN, NB, ND, NY, TN, TX, UT, VT, WA, and WI . Under New Jersey’s
proposed legislation, BWC video may be exempt from public disclosure upon request of the subject or the subject’s
parent/guardian or next of kin.

18 Co.

19 CA and CO.

2 co.
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e States have proposed a number of specific circumstances where body cam footage would
be exempt from disclosure, such as where footage:

° Relates to law enforcement investigations; or

o

Displays:

e Death or serious injury;

e Nudity;

e Minors under the age of 16;

e Detention for mental health or drug treatment purposes;

e Personally identifiable information;

e The identity of a sex crime or domestic violence victim; or
e Confidential informants.

Dashcam Policies

States treat the retention and release of police daschcam videos differently, with some
states opting for much narrower public access than others.?! However, most dashcam footage
policies, by contrast to proposed BWC policies, treat dashcam footage as covered by general
FOIA exemptions.?? In Rhode Island and Virginia, dashcam videos are expressly excluded from
the state’s public records law. While states appear more comfortable with the public accessing
records of dashcams than they are at the present time with public access to the broader range of
footage that is collected by police BWCs, policies continue to diverge.

City Policies

While crafting open-record and right-to-know laws has largely been handled on the state
level, decisions regarding whether or not to purchase body cameras—and if so, in what
quantity—as well as implementation policies, are vested in various city and county legislative
bodies. Of the 15 major U.S. cities the Coalition surveyed, all have at some point implemented a
pilot program to test different BWC offerings and develop workable policies for wider
implementation or adopted policies and procedures regarding use of body cameras.?’

All cities have issued guidelines regarding the collection and retention of body camera
footage that are, particularly in comparison with many state laws, quite transparency-friendly.
Cities typically require retention for a period of 90 days and can require retention for much
longer depending on the nature of the recording. While disclosure of certain recordings is
generally prohibited, including recordings (1) where there is a reasonable expectation of privacy,
(2) where a confidential informant or undercover officer’s identity might be revealed, and (3)

2 For example, North Carolina explicitly covers “a visual, audio, or visual and audio recording captured by a . . .
dashboard camera” under its restrictive law. Oklahoma also has specifically addressed dashcam videos in its public
records statute.

2'WI and WY.

23 Atlanta, Boston, Chicago, Dallas, Detroit, Houston, Los Angeles, Miami, Minneapolis, New York, Philadelphia,
Phoenix, San Diego, San Francisco, and Seattle.
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during personal conversation, collection is generally mandated by city guidelines in a wide range
of situations, including:

e Enforcement stops;

e Arrival when on call for any service;

¢ Pursuits (both vehicular and non-vehicular);

e Arrival at crime scenes;

e Execution of warrants or “knock and talk” operations;

e Consensual searches;

e Planned or anticipated arrests;

¢ Inventorying of seized property;

¢ Field sobriety tests; and

e Whenever the officer’s training and experience causes him or her to believe the incident
needs to be recorded to enhance reports, preserve evidence, or aid in subsequent court
testimony.

Many of the cities surveyed also have adopted policies regarding automatic public release
of body camera footage in certain circumstances. For example

e The Los Angeles Police Commission in 2018 directed the LAPD to release all relevant
video of officer-involved shootings from body camera, dashcam, bystander or other
cameras within 45 days of the shooting. At the time it was cited as the largest department
in the nation to proactively release such video. The policy also requires the release of
footage any time an officer uses force that results in hospitalization and allows the police
chief and commission to release video of other high profile incidents on a case-by-case
basis.

e The Dallas Police Department in 2020 established a policy to release footage of police
shootings or use of force that results in serious injury or death and deaths in custody
within 72 hours of the injury or death. The next of kin and certain government and police
officials are entitled to review the footage before it is released.

Decisions occurring at the local level are significant for three reasons. First, many
municipal proposals and policies are being developed and enacted at a much faster pace than
their state counterparts. Second, the interplay between local and state officials on this issue has
created an environment where some cities have attempted to craft a model policy to anticipate
and guide statewide debate. Finally, local-level policies appear to be more transparency-oriented
than the majority of state-level laws. While these state-level laws are likely to control the
conversation going forward—particularly as most cities defer to the state level policy on
exempting police body camera footage from public access—Ilocal-level policies provide the
beginnings of a way forward for advocates of transparency and accountability.

* * *

The D.C. Open Government Coalition invites public feedback and comments about this
report. Please feel free to contact us at info@dcogc.org.
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D.C. Open Government Coalition
Public Access to Police Body Camera Recordings
Last updated September 24, 2020

Legislation or Bill(s)

Collection of Video

Retention of Video

Alabama

No statute or proposal relevant to
body cameras at the state level. A
new bill introduced in March 2020
(HB 373) would deem body and
dashboard camera footage not to be
a public record and list very limited
circumstances in which the public can
request access to it.

None

None




Alaska

No statute or proposal relevant to
body cameras at the state level. Body
cameras are not required in Alaska.

None

None




Arizona

No current statute or proposal
relevant to public access to body
camera footage at the state level.
The governor's fiscal year 2021
budget proposes spending
approximately S5 million to provide
body cameras to all sworn officers in
the Arizona Department of Public
Safety.

None

Subject to general retention
requirements under Arizona state
archives law (no special requirements
for body camera footage).




Arkansas

No statute or proposal relevant to
body cameras at the state level.

None

None




California

In 2018, California passed two pieces
of legislation relating to public access
to police body camera recordings,
which have been codified at Cal.
Penal Code §§ 832.7-832.8 and Cal.
Gov't. Code § 6254.

Reforms at the state level in
California have largely focused on

retention and release of recordings.

Individual police departments have
adopted policies regarding use of
body cameras by officers.

Nonevidentiary body camera footage
must be retained for at least 60 days,
after which it may be erased,
destroyed or recycled. Agencies are
free to keep data for more than 60
days. Evidentiary body camera
footage must be retained for at least
two years if any of the following
circumstances is present: (i) the
recorded invident involved use of
force by an officer or an officer-
involved shooting, (ii) the recorded
incident led to the detention or
arrest of an individual, or (iii) the
recording is relevant to a formal or
informal complaint against law
enforcement. If the recording
contains evidence that may be
relevant to a criminal prosecution, it
should be retained for any time in
addition to that that may be relevant
to the prosecution. Records or logs of
access and deletion of data from
body cameras must be maintained
permanently. Cal. Penal Code § 832.




Colorado

HB 15-285 created a commission
tasked with studying and
recommending policies on the use of
body cameras. The report was
released in February 2016
(https://cdpsdocs.state.co.us/ors/do
cs/reports/2016_BWCs-Rpt.pdf). It
focused on six specific issues, mostly
related to policies governing use of
cameras. Public access to body
camera footage was not included in
the report. Colorado SB20-217
(passed in June 2020) will require all
Colorado state and local police
officers to wear body-worn cameras
beginning July 1, 2023.

SB20-217 will require law
enforcement officers to activate the
camera when enforcing the law or
responding to any possible violations
of the law.

Subject to general retention
requirements under Colorado state
archives law (no special requirements
for body camera footage).




Connecticut

Public Act 19-90 (signed into law in
2019) establishes a task force to
study police transparency and
accountability and makes certain
body camera or dashcam recordings
disclosable to the public within 96
hours after the incident.

Conn. Gen. Stat. § 29-6d(g) disallows
recordings of officers outside the
scope of an officer's duties, of
undercover officers or informants, or
of individuals in hospitals (other than
suspects).

Subject to general retention
requirements under Connecticut law.




Delaware

House Concurrent Resolution 46
encouraged relevant organizations
(Delaware Police Chiefs' Council,
Office of the Attorney General, the
Department of Safety and Homeland
Security, the Delaware Fraternal
Order of the Police, and the
Delaware State Troopers Association)
to adopt a uniform policy regarding
body-worn cameras for law
enforcement agencies. DE state
police instituted a body-worn camera
pilot project in 2016. In March 2016,
the Delaware Police Chiefs' Council
issued a model body worn cameras
policy
(https://attorneygeneral.delaware.go
v/wp-
content/uploads/sites/50/2018/03/
Model-Policy-Body-Worn-
Cameras.pdf). There is no statewide
requirement to use body cameras.

The model policy states that officers
must turn on cameras "when an
arrest or detention is likely; when the
use of force is likely; or any other
incident where the safety of people
and property in Delaware is
promoted.” It also states that body
cameras should not be used during
“encounters with undercover officers
or confidential informants, and
instances where a victim or witness
could request the camera be turned
off.”

The model policy requires that body
camera data be retained for "such
time as is necessary for training,
investigation or prosecution" and
that data be "securely stored in an
agency-approved storage location."




Fla. Stat. § 943.1718 requires police
departments that elect to use body
cameras to adopt policies and
procedures governing their use. It
does not require any agency to equip

Individual departments are required
to establish policies and procedures
that address, among other things,

use of body cameras, the right of an
officer to view footage before making
a statement and general guidelines
for the proper storage, retention and
release of audio and video recordings

Law enforcement agencies are to
retain body camera recordings for at
least 90 days (Fla. Stat §

Florida its officers with body cameras. from body cameras. 119.071(2)(1)(5)).
Footage to be retained for at least
180 days, and generally for at least
30 months if the recording is part of a
criminal investigation, shows a
GA Code § 50-18-96 provides vehicular accident, shows the
retention requirements and detainment or arrest of an individual,
exceptions. Body cameras are not or shows use of force by an officer
Georgia required in Georgia. None (GA Code § 50-18-96).
Several bills have been proposed and
defeated, but policies on collection
and retention of videos have been
implemented across the state at the
Hawaii municipal level. None None




Idaho

Idaho Code § 31-871 covers, among
other things, requirements for
retention of digital records created
by a law enforcement agency in the
performance of its duties that consist
of a recording of visual or audible
components or both.

None

Requires all video and audio records
created by law enforcement to be
retained for 200 days if the record
has "evidentiary value" and for 60
days if the record has no evidentiary
value. A recording has evidentiary
value if it depicts the use of force by
a government agent, an arrest or
events leading up to an arrest, the
commission of a crime, an event

lllinois

50 Ill. Comp. Stat. 706/10 does not
require law enforcement to use body
cameras, but requires the lllinois Law
Enforcement Training Standards
Board to create guidelines for local
departments that use body cameras
to create written policies regarding
their use. The act includes mandatory
standards for collection, retention,
and FOIA accessibility.

Proposed HB 2517 would require
that all law enforcement agencies
use body cameras. It has been in
committee since March 2019.

Cameras must be turned on when
the officer is on duty and must be
capable of recording for 10 hours or
more

Cameras may be turned off when: (1)
the officer is inside a patrol car with a
dashcam, (2) a victim or witness
requests the camera be turned off,
(3) the officer is interacting with a
confidential informant, (4) the officer
is engaged in community caretaking
functions

Dashcams purchased with grant
money must be turned on during the
officer's entire shift, and have
microphones to record the officer
outside of the car.

Recordings must be retained for 90
days

If the footage is flagged, it must be
retained for two years. Footage is
flagged when: (1) a complaint has
been filed, (2) an officer discharged a
firearm, (3) death or great bodily
harm occurred, (4) the recording led
to detention or arrest, (5) the officer
is subject to an investigation, (6) the
recording has evidentiary value, (7)
the officer requests the video be
flagged.

Footage from dashcams purchased
with grant money must be retained
for two years, and be made available
upon request to the subject of the
recording.




Indiana

Ind. Code 5-14-3-5.1 to -5.3 (2016)
regulates public access to and
retention of law enforcement
recordings. It was reported that
some police departments stopped
using body cameras after the
legislation was enacted, blaming,
among other things, the cost and
burden of complying with storage,
retention and redaction
requirements. There is no statewide
requirement to use body cameras in
Indiana.

None

State-level agencies must retain
"unaltered, un-obscured law
enforcement" recordings for 280
days. Other public agencies must
retain footage for at least 190 days.
Footage must be retained for 2 years
if someone has requested the
recording or a complaint has been
filed regarding the law enforcement
actions in the video. It must be
retained until any civil or criminal
proceeding regarding recorded
events is complete.

lowa

No active bills on requiring police
body cams, or public access to their
footage. In 2017, proposed
legislation would have added
provisions regarding body camera
recordings to lowa's public records
law. H.F.77 (2017).

None

None




Kansas

Kan. Stat. 45-254 makes body and
dashcam footage subject to the
state's Open Records Act, but does
not require officers to wear cameras

or retain footage.

None

None




Kentucky

Ky. Rev. Stat. 61.168 lays out special
rules for disclosure of body camera
footage (dashboard mounted
cameras are specifically excluded
from the rules), but generally
subjects recordings to the state Open
Records Act and delegates
policymaking on retention to the
Kentucky Department of Libraries
and Archives.

Pending 2020 HB 219 would make it
a class D felony for an officer to
interfere with a body camera
recording with the intent to obstruct
justice. There is no statewide
requirement to use body cameras.

None

None




Louisiana

La. Stat. Ann. 44:3 exempts body
camera footage from disclosure
where the footage is found by the
custodian to violate an individual's
reasonable expectation of privacy.
There is no general statewide
mandate regarding use of body
cameras.

None

None

Maine

No statute or proposal relevant to
body cameras at the state level.
There is a pending bill to create a
working group to study body cameras
(SP 198). The bill currently is in
committee.

None

None




Maryland

Md. Code Pub. Safety § 3-511
required the Police Training
Commission to create minimum
standards for collection, retention,
and disclosure of police body camera
footage. Per the Body-worn Camera
Policy, agencies must issue a written
policy prior to implementing a body-
worn camera program and it must
meet or exceed the minimum
standards.

Pursuant to HB 739 (2020), a Law
Enforcement Body Camera Task
Force was created and tasked with
issuing recommendations on
economical storage and retention of
police body camera footage by
December 1, 2020.

Pending 2020 HB 128 would require
Maryland State Police to adopt
guidelines and issue body cameras.

1=4

created minimum standards for when
recordings are mandatory,
prohibited, or discretionary, when
consent is required for recording, and
when a recording may be ended.
Generally officers must begin
recording at the initiation of a call for
service or an encouter with a
member of the public that is
investigative or enforcement in
nature or when any encounter
becomes confrontational after the
initial contact. Officers must stop
recording if a victim, witness or other
individual requests it; during routine
administrative activities or during
non-work related personal activity.
Once a recording has started, the
office may not stop recording until
the encounter has fully concluded;
the officer leaves the scene and
anticipates no further involvement in
the event; or when a victim, witness
or other individual wishes to make a
statement but refuses to be recorded
or requests that the camera be
turned off. See Body-worn Camera

Recommendations expected to be
released by December 1, 2020.




Massachusetts

Sweeping police reform legislation (S.
2820), including provisions regarding
body cameras, has been passed by
the Massachusetts house and senate
and currently is in conference.

The S 2820 taskforce would adopt
regulations for basic statewide
standards for training law
enforcement officers in the use of
body cameras. The taskforce would
specify the types of encounters and
interactions that must be recorded
and what notice, if any, must be
given to those being recorded. The
taskforce would also determine when
a body camera should be activated
and when to discontinue recording.

S 2820 would require recordings to
be deleted within no less than 180
days but no more than 30 months if
the recording is not related to a court
proceeding or criminal investigation.
Recordings that are related to a court
proceeding or criminal investigation
would be retained for the same
period of time that evidence is
retained in the normal course of the
court's business for a record related
to a court proceeding.

Michigan

Legislation regarding disclosure and
retention of body camera recordings
was enacted in Michigan in 2017.
The law requires law enforcement
agencies that use body cameras to
develop written policies regarding
their use. The Michigan State Police
have adopted a policy regarding body
camera and in-car video recording
systems (available at
https://www.michigan.gov/documen
ts/msp/0O0_39 Body Worn_Camera
_and_In-

Car_Video_Recording Systems_5790
30_7.pdf). There is no statewide

requirement to use body cameras.

use body cameras to use them for all
dispatched or self-initiated police
action and in all contact with citizens
in performance of official duties, with
limited exceptions. Officers are not
required to record encounters with
undercover officers or confidential
informants; during routine duties
that traditionally do not require
enforcement action (e.g., community
service events); when a citizen asks
the officer to stop recording (e.g., a
witness will not give a recorded
statement); or when a situation
develops rapidly and the officer is not
able to safely turn on the camera. It

was reported in June 2020 that

The body camera disclosure and
retention law requires that (i) all
body camera recordings be retained
for not less than 30 days; (ii) body
camera recordings that are the
subject of an ongoing criminal or
internal investigation, or ongoing
criminal prosecution or civil action,
be retained until the ongoing
investigation or legal proceeding is
completed; and (iii) body camera
recordings relevant to a formal
complaint against the officer or
agency be retained for not less than 3

years.




Minnesota

Minnesota Statute 13.825 governs
public access to body camera usage
for departments that use body
cameras. There is no statewide
requirement to use body cameras.
See https://www.mnchiefs.org/body-
camera-resources.

None

Recording data that is not related to
a criminal investigation must
generally be retained for 90 days,
unless: (a) the data documents (i) the
discharge of a firearm by an officer,
or (ii) use of substantial bodily harm
by an officer, which in either case the
data must be retained for at least
one year; (b) a formal complaint is
made against an officer related to the
incident, in which case the data must
be retained for at least one year; or
(c) the subject of the data submits a
written request, in which case the
subject may request that the law
enforcement agency retain the data
for up to 180 days. A government
entity may retain a recording for as
long as reasonably necessary, if
related to the incident and for
possible evidentiary use.




Mississippi

Several bills have been proposed in
state legislature but none have
passed.

No state-wide body camera
legislation has been enacted in
Mississippi.

None




Missouri

Proposed HB 2645 would establish a
Task Force on Body-Worn Cameras to
examine the use of body cameras by
law enforcement in the state, and
require delivery of a report on the
use of body cameras to the Governor
and General Assembly by December
31, 2020. The bill is pending before
the legislature.

State law does not require police
officers to collect body camera
videos.

Stat. §610.100), body camera and
dashcam recordings are considered
closed records until an investigation
becomes inactive. A person in the
video, their parent/guardian (if
person is a minor), their first degree
family member (if person is dead or
incompetent), their attorney, or their
insurer may obtain a unedited copy
of a recording that is considered
"closed" if: (1) the parties submit a
written request or (2) the recording is
for the purposes of investigation of
any civil claim or defense. Any person
may bring a claim in the circuit court
having jurisdiction to order disclosure
of a closed recording, but the court
must consider a lengthy factor test.
Any person who requests and
receives a recording recorded in a
nonpublic location is prohibited from
disclosing the recording, including
any description of any part of the
recording, without noticing each
officer whose image or sound is in
the recording and allowing them no
less than 10 days to file and serve an

Montana

No bills proposed or enacted.

None

None




Nebraska

Any law enforcement agency that
uses body cameras must adopt a
written policy in conformance with
minimum standards set by statute.
The statute also required the
Nebraska Commission on Law
Enforcement and Criminal Justice to
publish a model policy, which is
available at
https://ncc.nebraska.gov/forms.
Neb. Rev. Stat. Ann. § 81-1452 -
1454. There is no statewide
requirement to use body cameras.

Under relevant portions of the model
policy, officers may not use a body
camera to knowingly record: (1)
encounters with undercover officers
or confidential informants (when
recording could create a dangerous
situation or diminish investigative
success); (2) in places where a person
would intend to be undressed and
have a reasonable expectation of
privacy (e.g., locker room), unless the
recording is part of an ongoing
investigation; or (3) in any court,
administrative, or mental health
proceedings, or any activity within a
courtroom or courthouse, unless part

Per the statute, body camera
recordings must be retained for a
minimum of 90 days from the date of
recording. Recordings involved in a
criminal or civil court proceeding
must be retained until a final
judgment or determination is made.
Recordings that are part of a criminal
investigation that have not resulted
in an arrest or prosecution must be
retained until the investigation is
closed or suspended. Neb. Rev. Stat.
Ann. § 81-1454. Under the model
policy, personnel may not alter or
erase any body camera recordings
without prior written consent from a




Nevada

Law enforcement agencies require
uniformed officers who routinely
interact with the public to wear body
cameras while on duty. Nev. Rev.
Stat. Ann. § 289.830.

Under the statute's minimum
standard, body cameras must be
activated whenever an officer
responds to a call for service or at the
start of any other enforcement or
investigative encounter between a
uniformed officer and member of the
public. The officer must not
deactivate the body camera until the
conclusion of the encounter. Officers
are prohibited from recording
general activities and must "protect
the privacy" of persons in a private
residence, seeking to anonymously
report a crime, or claiming to the be
victim of a crime. Nev. Rev. Stat. Ann.
§ 289.830(1)(a)-(d).

Under the statute's minimum
standard, body camera video
recordings must be retained for no
less than 15 days. Nev. Rev. Stat.
Ann. § 289.830(1)(e).




New Hampshire

Any law enforcement agency that
uses body cameras must meet the
minimum statutory standards set
forth in N.H. Rev. Stat. Ann. § 105-
D:2. Use of body cameras is not
mandatory.

T T T

while an officer is in uniform. An
officer must activate the body
camera and start recording upon
arrival on scene of a call for service,
when engaged in any law
enforcement-related encounter or
activity or, if required by local policy,
upon activation of lights and siren.
Officers must not record: (1) entire
duties or patrols, "indiscriminately";
(2) communications with other police
personnel, unless such
communications are "incidental" to a
permissible recording; (3) known
undercover officers or confidential
informants; (4) intimate searches
(e.g., strip search); (5) interviews
with a crime victim, unless express
consent is obtained prior to
recording; (6) interactions with a
person seeking to report a crime
anonymously, unless given consent;
(7) while on the grounds of any
school, unless responding to an
imminent threat to life or health or a
call for service; (8) when on break or
otherwise engaged in personal

Body camera recordings must be
retained for at least 30 days and at
most 180 days, from the date the
images were recorded. However,
recordings must be retained for at
least 3 years if the officer whose
BWC made the recording, or a
related agent, captures images
involving: (1) action by an officer that
involves use of deadly force or
restraint; (2) discharge of a firearm;
(3) death or serious bodily injury; or
(4) an encounter about which a
complaint has been filed with the
police department within 30 days
after the encounter. Recordings must
also be retained for at least 3 years if
it is retained by the law enforcement
agency as evidence in a civil case,
criminal case, internal investigation,
or employee disciplinary
investigation. N.H. Rev. Stat. Ann. §
105-D:2.




New Jersey

Legislation that would require all
police officers in New Jersey to use
body cameras and regulate their use
has been passed by both houses of
the state legislature as of August 27,
2020. See New Jersey Assembly Bill
4312.
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law enforcement officers are
authorized to wear body cameras in
the state. The body camera must be
placed to maximize ability to capture
video. The body camera functions
must be activated whenever an
officer is responding to a call to
service or at the initiation of an
encounter with a member of public.
The body camera must remain
activated until the encounter has
concluded and the officer has left the
scene. If there is an immediate threat
to the officer's life or safety, which
makes activating the body camera
impossible or dangerous, the officer
must activate the body camera at the
"first reasonable opportunity.” The
officer must inform the subject that
they are being recorded as close to
the beginning of the encounter as
possible. The officer must ask
whether the subject wants the officer
to stop recording, and must
immediately stop recording based on
the response when: (1) entering a
private residence without a warrant

Under the proposed legislation, body
camera footage must be retained by
the law enforcement agency for 6
months from the date it was
recorded. However, body camera
recordings must be retained for at
least 3 years if the recording contains
use of force, events preceding and
including an arrest for a crime or
attempted crime, or an encounter
about which a complaint has been
filed by the subject of the recording.
Body camera recordings must also be
retained for at least 3 years if a
longer retention period is requested
by: (1) an officer whose body camera
recorded the footage and the officer
reasonably asserts that it has
evidentiary value; (2) an officer who
is the subject of the video reasonable
asserts that it has evidentiary value;
(3) any member of the public who is
the subject of the recording; (4) any
parent/guardian of a minor who is
the subject of the recording; or (5) a
deceased subject's next of kin or
designee.




New Mexico

In July 2020, police reform legislation
was enacted that requires police
officers to wear body cameras. Each
law enforcement agency must adopt
a policy governing body cameras that
must meet minimum standards
under the statute. See N.M.S.A. 1978
§ 29-1-18 (effective September 20,

2020).

Law enforcement officers are
required to wear and activate body
cameras while on duty. Policies must
require activation of a camera
whenever a police officer is
responding to a call for

service or at the initiation of any
other law enforcement or
investigative encounter between a
police officer and a member

of the public. Policies must prohibit
deactivation of the camera before
the conclusion of an encounter.
Policies must include disciplinary
procedures for officers who fail to
use cameras, who manipulate
footage or prematurely destroy

footage.

Any video recorded by a body
camera shall be retained by the law
enforcement agency for a minimum
of 120 days.




New York

S.B. S8493, requiring body camera
usage by state police in New York,
was passed and has been codified as
N.Y. Exec. § 234 (signed June 6, 2020;
effective April 1, 2021).

§ 234 creates a New York state police
body camera program within the
division of state police, which shall
provide body cameras to be worn by
officers at all times while on patrol.

Exempts the following situations
from the recording requirement, at
the discretion of the officer: (1)
sensitive encounters (as described in
the section) and (2) request from
member of public to turn off the
camera (officer not required to turn
off).

No length of time specified in § 234.
Requires division of state police to
preserve recordings, create a secure
record of recordings, ensure that
officers have sufficient storage
capacity on their devices, ensure that
officers have access to cameras, and
perform upkeep on equipment.

Proposed legislation S.B. 8736 (July
13, 2020; currently in committee)
would specify that footage
preservation should last three years
from the date of the recording, and
that if the recording is evidence in
"any investigation of any nature[,]" it
shall be preserved "for longer than
three years|[.]"




§ 132-1.4A provides that any
recording subject to the statute shall
be retained for at least the period of
time required by the applicable
Session Law 2016-88 (N.C. Gen. Stat. |§ 132-1.4A requires agencies that use |records retention and disposition

Ann. § 132-1.4A) governs public body cameras to adopt a policy schedule developed by the
access to body camera footage. Body|regarding the use of body cameras |Department of Natural and Cultural
cameras are not required in North but does not specify minimum Resources, Division of Archives and

North Carolina Carolina. standards that must be met. Records.




North Dakota

N.D. Cent. Code § 44-04-18.7
governs, in part, public access to
body camera footage. Body cameras
are not required in North Dakota.

None

None




Ohio

Ohio Stat. § 149.43 governs public
access to police body camera
footage. Body cameras are not
required in Ohio.

HB407 (proposed in the 2015-2016
legislative session; currently in
committee) would require each law
enforcement agency that uses body
cameras to enact a publicly available
policy that addresses activities during
which operation of the body camera
is mandatory, optional, or prohibited,
as well as standard procedures for
obtaining consent to operate the
body camera when entering private
residences and exceptions to the
consent requirement for
circumstances in which obtaining
consent would be impracticable.

HB585 (proposed in the 2015-2016
legislative session; currently in
committee) would require a local
records commission to maintain
records from a body camera for a
minimum of one year, unless the law
enforcement agency in question is
subject to a records retention
schedule that establishes a longer
period of time.

HB407 would require each law
enforcement agency that uses body
cameras to enact a publicly available
policy that addresses record
retention requirements, including the
length of time body camera footage
is to be retained and the method of
storing that footage.

§ 149.43 requires a public office to
make a copy of its records retention
schedule available to the public.




Oklahoma

Oklahoma's public records law has
included a separate, highly detailed
section governing police body-worn
camera and dashcam footage. These
records generally are considered
public records, subject to certain
exceptions. Okla. Stat. tit. 51, § 24a.1
et seq., as amended by HB 1037.

Oklahoma law also requires audio
and video recordings to be retained
for time periods specified in the
statute. Okla. Stat. tit. 19, § 517.1

Body cameras are not required, but if
a law enforcement agency does
collect video, the following
categories are subject to public
inspection: (1) use of force by officer;
(2) pursuits; (3) traffic stops; (4)
arrests; (5) investigative detentions;
(6) any act that deprives someone of
liberty; (7) any act that causes officer
to be investigated; (8) recordings "in
the public interest"; (9) contextual
events before any of the above.

§ 517.1 requires recordings from
body cameras to be kept for a
minimum of 180 days from the date
of the incident. They are to be kept
for a minimum of one year if they
relate to or directly depict: (1) an
officer-involved shooting; (2) use of
lethal force; (3) incidents resulting in
medical treatment; (4) incidents
identified in a written application for
preservation of the recording of the
incident if the request is received
prior to the 180-day preservation
period; an (5) incidents identified for
presevation by the DA.

Oregon

Oregon's public records law
conditionally exempts body camera
footage from public disclosure. Or.
Rev. Stat. § 192.501(40).

While body cameras are not required
in Oregon, agencies that use them
are required to adopt policies that
meet certain minimum standards. Or.

Rev. Stat. § 133.741.

recording from commencement of
probable cause or reasonable
suspicion and the time when the
officer begins to make contact with
the suspect, until completion of
officer's participation in the contact.
Notwithstanding this requirement, a
law enforcement agency may, in its
own policies and procedures, provide

for exceptions to the recording

Footage must be retained for at least
180 days but no more than 30
months for recordings unrelated to a
court proceeding or ongoing
investigation.




Pennsylvania

Body cameras are not mandatory in
Pennsylvania. The state has a specific
statutory provision governing public
access to body and dash camera
recordings. 42 Pa. Stat. and Cons.
Stat. Ann. § 67A03, § 67A04, § 67A05

67A07 requires a law enforcement
agency that makes a recording to
establish public written policies for
when the devices shall be in
operation. Policies created by law
enforcement agencies must include a
statement that a violation of the
policies will subject the violator to
disciplinary action.

The statute also provides that the PA
Commission on Crime and
Delinquency is authorized to
condition funding or grants related to
body cameras on policies compliant
with the Commission's
recommendations. The PCCD's Policy
Recommendations are available at
https://www.pccd.pa.gov/criminaljus
tice/advisory_boards/Documents/B
WC%20Policy%20Recommendations
%20Commission%20Approved.pdf.
The Policy Recommendations require
officers to record at the initiation of
an encouter that is investigative or
enforcement in nature or when any
encounter becomes confrontational.

No explicit requirement to preserve.
§ 67A07 requires a law enforcement
agency that makes a recording to
establish public written policies for
how and for how long recordings
shall be preserved.

§ 67A03 requires preservation of
unaltered recording in the event that
the recording has been requested no
less than the amount of time needed
to respond, or the time necessary for
pending or allowable judicial review
of the request.

§ 5706 requires the state police to
annually establish and publish
standards in the Pennsylvania
Bulletin for equipment standards for
the devices and for secure storage of
recordings.

Additionally, the Policy
Recommendations include provisions
governing storage and retention of
footage, but do not specify time
periods.




Rhode Island

Body cameras are not required in
Rhode Island. Proposed H.B. 5926,
which would have introduced
statewide policy standards for use of
body cameras by law enforcement,
was introduced but stalled in
committee in 2017. The bill would
have governed when the camera
should be activated by the officer and
when its use should be discontinued.
It would contain provisions governing
retention and access to body camera
footage, and would allow victims to
obtain access to the footage. In
August 2020, it was reported that at
least one state representative was
working on proposed legislation to
require use of body cameras by all

Under Rhode Island law, all motor
vehicle stops conducted by police
vehicles with dashcams must be
recorded barring specific exceptions
outlined in the bill. Body cameras are
not required in Rhode Island.

Proposed H.B. 5926 would limit body
camera use to uniformed on duty
officers or officers operating marked
vehicles, SWAT officers and others
engaged in planned actions or uses of
force. It did not include a mandate
that all such officers use body
cameras.

NOTCVTUETITRITy TETOTUTTE S are
maintained for sixty days, and
evidentiary recordings are
maintained at least until resolution of
the applicable investigation or court
proceeding, and thereafter in
accordance with retention periods
for complaint report files. See
https://www.sos.ri.gov/assets/downl
oads/documents/LG6Police.pdf.

Proposed H.B. 5926 would require
retention for six months from the
date it was recorded, then
permanently deleted.Footage would
be retained for at least 3 years if it
captures any use of force, events
leading up to and including an arrest
for a felony offense or events that
constitute a felony offense, or an




South Carolina

In 2015, South Carolina adopted a
statewide police body camera law,
which is now codified at S.C. Code
Ann. § 23-1-240. The legislation
included funding to purchase
cameras, and requires state and local
law enforcement agencies to develop
policies and procedures regarding
use of body cameras. The program
has not been fully funded yet, and
many agencies still are not using
cameras. See
https://www.postandcourier.com/ne
ws/despite-celebrated-2015-law-
body-cameras-for-sc-law-
enforcement-lack-state-
funding/article_0741c19e-9aa8-11ea-
ad54-33fb0ac91f15.html.

Requires police to use bodycams,
with collection policies set forth in
the agency's body camera policies
and procedures, which must be
approved by the state Law
Enforcement Training Council.

The law provides that a state or local
law enforcement agency is not
required to implement the use of
body cameras pursuant to this
section until the agency has received
full funding from the Council. As
August 1, 2020, the full-funding for
the program still has not been
provided, so the program is not yet in
place according to news reports.

The Law Enforcement Training
Council requires recordings that are
non-investigative, non-arrest and not
part of any internal investigation to
be retained for not less than 14 days.
Other recordings must follow
applicable rules regarding retention
for that type of record.

South Dakota

SB 100, introduced in January 2020,
would have created regulations on
body camera deactivation, video
collection, retention, and
investigation. Senators amended the
bill, eliminating all of these provisions
and creating a task force to
investigate the use of body cameras
instead. This bill was defeated by the
Senate State Affairs Committee.

None - body cameras are not

required

None




Tennessee

Three statewide bills have been
introduced (HB0413/SB 0824; HB
1475/SB 1321; SB 2941/HB 2936),
but they all have been either
deferred or have stalled.

Proposed SB 2941/HB 2936 would
have required all police officers to
wear and activate their body cameras
any time they are interacting with
the public. If an officer fails to
activate or tampers with body-worn
or dash camera footage or operation,
the bill would create a rebuttable
presumption in investigations and
legal proceedings that the missing
footage would have reflected
misconduct by the officer.

None




Texas

In 2015, Texas passed legislation
providing grant funding for body
cameras, subject to conditions. See
Texas Occupations Code, Chapter
1701, Subchapter N. Proposed HB
3757 (stalled in committee since
2019) would remove the
requirement that local body cam
policies allow a police officer to view
the body cam recording of an
incident before making a statement.

Requires bodycames, if worn, to be
actived only for a "law enforcement
purpose"; Requires officers to explain
the reason if the camera is de-
activated during a call for assistance,
but officers may freely de-activate
for a "non-confrontational"
encounter; local jurisdictions must
develop additional policies
consistent with legislation. (TX
Occupations Code Sec. 1701.657).
The Texas Commission on Law
Enforcement has published two
sample policies (see
https://www.tcole.texas.gov/content
/body-worn-camera-policies).

Minimum 90 days (TX Occupations
Code Sec. 1701.655(b)(2)); if
recorded event depicts the use of
deadly force or gives rise to criminal
or administrative investigation, the
recording must be kept until
resolution of proceeding. (Sec.
1701.660(a)). A person depicted in
such a recording (or their authorized
representative) may view the
recording if the law enforcement
agency determines that this would
further a law enforcement purpose.
(Sec. 1701.660(a-1)).




Utah

Utah law mandates that all law
enforcement agencies using body
cameras adopt a written policy with
certain minimum requirements.
Proposed SB 210 would allow for
adverse inference jury instruction
against an officer who deactivated
their body camera without a
documented a reason for doing so, if
the defendant shows that the officer
acted intentionally or with reckless
disregard, and the officer's failure to
follow regulations is reasonably likely
to affect the outcome of the
defendant's trial. Proposed SB 160
would have removed the provision
that allowed officers to deactivate
their body cameras when speaking to
another officer or a supervisor, but
the bill did not pass.

Officers must activate body worn
cameras prior to any law
enforcement encounter, or as soon
as is reasonably possible (Utah Code
77-7a-104(4))/ The recording must
continue in an uninterrupted manner
until after the conclusion of the
matter, or until the officer's direct
participation in the law enforcement
encounter is over (Utah Code 77-7a-
104(5); 77-7a-104(8)). An officer can
turn their body camera off in the
middle of a law enforcement
encounter while consulting with a
supervisor or another officer, or if
the person being recorded requests it
(Utah Code 77-7a-104(8)).

Recordings must be retained for an
unspecified period "in accordance
with applicable federal, state, and
local laws." (Utah Code 77-7a-107(1))
A previous proposal, H.B. 386, would
have provided further guidance,
mandating that general recordings be
retained for at least 30 days but not
longer than 180 days, but it did not
pass.




Vermont

Vermont has passed a staewide body
camera law which, among other
things, required its Law Enforcement
Advisory Board (LEAB) to propose a
model state policy. SB 219, signed
into law in June 2020, requires police
departments to equip all officers with
body cameras. (The mandate will be

added as Sec. 7. 20 V.S.A. § 1818).

Policy (available at
https://vcjtc.vermont.gov/) requires
police officers to activate body worn
cameras in the following situations:
a. All calls for service in which citizen
contact is made; b. All traffic stops; c.
All citizen transports (excluding ride-
alongs); d. All investigatory stops; e.
All foot pursuits; f. When arriving at
law enforcement events and/or
citizen contacts initiated by other
Officers; g. Other incidents the officer
reasonably believes should be
recorded for law enforcement
purposes, i.e., any contact with the
public that becomes adversarial after
initial contact. The Model code states
that recordings should include (but
are not limited to): a. Arrests of any
persons; b. Searches of any kind; c.
Seizure of any evidence; d. Requests
for consent to search; e. Miranda
warnings and response from in
custody suspect; f. Statements made
by citizens and defendants; g. K-9
searches of vehicles; h. Issuance of
written violations. The Model Policy

There is not a state-wide law.
However, the LEAB Model Code
states, "An agency may delete [body
worn camera] recordings only if it has
a record retention schedule
approved by the State Archivist or
the deletion is already authorized by
law;" and "If a recording is used in a
disciplinary action against an
employee, then the recording shall
be held for a minimum of three years
from the completion of the
disciplinary action, or a length of time
designated in bargaining contract."
Releasing video without the specific
authorization of the agency head is
prohibited.




Virginia

In June 2020, the legislature passed H
246 (enacted at §9.1-102 and §15.2-
1723.1), which requires law
enforcement agencies to create
public policies for regulating use of
body cameras based on the Virginia
Department of Criminal Justice
Services's Model Policy on Body-
Worn Cameras. All policies must go
through public review and comment
before being enacted. The law does
not require local departments to
adopt any paticular language from
the Model Policy or to establish a
policy on specific categories like
collection or retention. Body cameras

are not required in Virginia.

1= T

Justice Services's current Model
Policy (written in 2015 and available
at https://www.dcjs.virginia.gov/law-
enforcement/model-policies-virginia-
law-enforcement-agencies) states
that officers should activate their
body cameras "during each law
enforcement-public encounter
related to a call for service, law
enforcement action, subject stop,
traffic stop, and/or police/deputy
services provided that such activation
does not interfere with
officer/deputy safety or the safety of
others." Officers should also activate
cameras "for tactical activities such
as, searches of buildings and vehicles,
searches for suspects and missing
persons, seizing and processing
evidence, and building checks when
security alarms are triggered." The
Model Policy also states that officers
should do their best to make sure the
cameras are actually recording the
incident instead of non-evidentiary
footage like the sky or grass. If the

officer failed to collect video, they

Video retention is handled by the
Library of Virginia. If a record is
deemed to have no evidentiary
value, it is deleted after 30 days. If it
does have evidentiary value, it will be
assigned to another retainment
schedule depending on whether the
case was resolved and the
seriousness of the video content.
There is currently a working group
that is determining whether this
policy should be changed. The
working group was extended until
October of 2020.
(https://www.vaco.org/body-worn-
camera-workgroup-to-be-extended/)




Washington

Washington law requires any law
enforcement agency using body
cameras to establish policies
governing their use.

Law enforcement agency policies
must include (1) when body cameras
are to be activated and deactivated,
(2) how law enforcement officers
respond to incidents where the
subject is unwilling to communicate
due to the recording, (3) how law
enforcement officers document
deactivation decisions, (4) how law
enforcement officers inform
members of the public of recording,
(5) training regarding body cameras,
and (6) security of body camera
records. (RCW 10.109.010)

Law enforcement agencies must
retain recordings for at least 60 days.

West Virginia

None

None

None




Wisconsin

SB 50, passed in February 2020,
added a section to the Wisconsin
Code on Body Cameras (W.S.A. §
165.87). In 2017, AB 557 was
introduced, but failed to pass. It
would have created more detailed
guidelines for collection of video than
SB 50, as well as similar retention
mandates.

Wisconsin law requires law
enforcement agencies to create and
publish online their rules for the use,
maintenance and storage of body
cameras and resulting data, as well as
any limitations on which officers can
wear body cameras and which
situations/people they can record
with body cameras. The statute does
not provide any guidelines for
activation, deactivation, or possible
limitations.
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retained for at least 120 days after
the date of recording. If the footage
recorded any of the following, the
footage must be retained until the
final disposition of any investigation
or case: 1) an encounter that resulted
in the death of or physical injurt to an
individual; 2) an encounter that
resulted in custodial arrest; 3) A
search during an authorized
temporary questioning pursuant to
W.S.A. § 968.25 (when officer
believes person or another is at risk
of physical injury and conducts a
search of that person for weapons);
4) an encounter in which the officer
uses force, unless the only force was
shooting an injured wild animal. If
law enforcement, prosecutors,
defendant, a court, or a board of
police/fire commissioners decide that
the footage has evidentiary value, it
can be retained beyond 120 days.
Footage used in a civil, criminal, or
administrative proceeding cannot be
deleted unless a court or hearing
examiner determines it is okay to do




Wyoming

None

None

None

New York, NY

Pursuant to Patrol Guide, Procedure
No: 212-123, effective as of August 3,
2020, activation of body worn
cameras for all uniformed members
of the NYC Police Department is
mandatory during certain police
actions.

Officers must record certain events,
including: all uses of force, all arrests
and summonses, all interactions with
people suspected of criminal activity,
all searches of persons and property,
any call to a crime in progress, some
investigative actions, and any
interaction with emotionally
disturbed people. Officers may not
record certain sensitive encounters,
such as speaking with a confidential
informant, inverviewing a sex crime
victim, or conducting a strip search.

The NYPD will retain all video
recordings for 18 months. Video of
arrests and other significant incidents
will be retained longer.




Los Angeles, CA

The Los Angeles Police Commission
approved the Los Angeles Police
Department's policy on April 28,
2015, requiring all officers to use
body cameras (available at
http://lapdonline.org/lapd_manual/v

olume_3.htm#579.15).

Officers must turn on body cameras
when engaging in "investigative or
enforcement" activities involving the
public (including pulling over drivers,
making arrests, engaging in foot
pursuits, transporting suspects, and
interviewing witnesses and victims)

Los Angeles follows California law




Chicago, IL

Per Special Order S03-14 (effective
since April 30, 2018), all sworn
members and their immediate
supervisors assigned to a Bureau of
Patrol district normally assigned to
field duties and any other member at
the discretion of the

district commander will be assigned
and utilize a body worn camera.

Recordings of all law enforcement
related activities are required to be
made. Entire incidents, if possible,
should be recorded. Law
enforcement related activities
include, but are not limited to, the
following: investigatory stops, traffis
stops, pursuits, arrests, use of force
incidents, interrogations, searches,
high-risk situations, any adversarial
encounter with the public, and any
other instance when enforcing the
law.

All digitally recorded data created by
the body camera will be retained in
accordance with the

Department's Forms Retention
Schedule (CPD-11.717) and the
[llinois Officer-Worn Body

Camera Act (50 ILCS 706/10).
Recordings made on body worn
cameras must be retained for a
period of 90 days unless any incident
captured on the recording has been
flagged. Under no circumstance will
any recording of a flagged incident be
altered or destroyed prior to two
years after the recording was flagged.




Dallas, TX

Dallas instituted a body camera
policy in 2015 with General Order
332.00.

Officers are instructed under Dallas
policy to record all contacts that are
conducted within the scope of official
law enforcement activity, including
(but not limited to): (1) all
enforcement stops, (2) arrival when
on any call for service, (3) pursuits,
both vehicular and non-vehicular, (4)
arriving to all crime scenes, (5) during
execution of warrant or “knock and
talk” operations, (6) during
consensual searches, (7) during any
planned or anticipated arrest, (8)
during the inventorying of seized
property, (8) when conducting field
sobriety tests, and (9) whenever the
officer’s training and experience
causes him or her to believe the
incident needs to be recorded to
enhance reports, preserve evidence,
and aid in subsequent court
testimony.

Recordings will be kept for at least 90
days.




Houston, TX

The Houston Police Department
issued General Order 400-28 on
March 23, 2016 (updated Aug. 16,
2017) establishing guidelines for the

use of body worn cameras.

Officers are required to activate body
cameras prior to conducting various
activities, including (a) responding to
a call for service (b) a traffic or
pedestrian stop, or responding to an
"on view" incident (c) executing a
search or arrest warrant (d)
transporting a prisoner or passenger
(e) any hostile or contentious
interaction. Officers may also record
"casual interactions" with members
of the public or interactions with
confidential sources. Camera must be
muted before speaking to a DA or a
confidential informant. Officers may
turn off their recording devices when
responding to traumatic incidents if
required to get a statement from a
victim. Cameras must be turned off in
bathrooms and showers unless the
officer is responding to criminal

activity.

For Class B misdemeanors and above,
footage is retained for 10 years. For
Class C misdemeanors and traffic
stops it is retained 2 years. All other
footage is retained 180 days.




Philadelphia, PA

In April 2015, Philadelphia passed
directive 4.21, Body Worn Cameras
(https://www.phillypolice.com/asset
s/directives/D4.21BodyWornCamera
s-revl.pdf) governing use of body
cameras by Philadelphia police
officers.

Authorized body-worn cameras shall
be activated when responding to all
calls for service and during all law
enforcement related encounters and
activities involving the general public,
including (1) responding to crimes in
progress, (2) engaging in vehicular or
non-vehicular pursuit, (3) conducting
any vehicular or pedestrian
investigation, (4) initiating sight
arrests or citations, (5) taking
statements or information from a
victim or witness (6) handling
disturbances or crisis-related
incidents, (7) handling protests or
demonstrations, and (8) whenever
confronted by hostile members of
the public (9) any situation which the
officer believes should be recorded
(10) conducting a suspect
confrontation (i.e., show-up
identification of a suspect) with

suspect recorded if reasonable per

The retention period of body camera
footage shall be no less than 75 days,
unless the digital recording is
required for evidentiary purposes or
further review. If the video is marked
as evidence, the retention period will
be the same as required for the
appropriate investigative file.




Miami, FL

In April 2016, the Miami-Dade Police
Department ("MDPD") established
body camera guidelines
(https://www.miamidade.gov/police/
library/bwc-policy.pdf). Body
cameras must be worn by uniformed
sergeants and officers during their
tour of duty. Certain specialized
officers are also required to wear a
body camera.

T

place the body camera in record
mode as soon as is practicable when
involved in an encounter.

The policy requires recording for all
traffic stops, citizen contacts related
to law enforcement, impaired driver
investigations, vehicle/foot pursuits,
calls for service, prison/citizen
transports, and statements made by
suspects, searches, arrest situations,
and other situations. Once the BWC
is on, the officer must continue to
record until the event has concluded.
Officers are not required to inform an
individual or obtain their consent
about the recording. Officers must
not record where an individual has a
reasonable expectation of privacy
and can honor a victim's request to
stop recording, unless the recording
is related to an arrest or search.
Officers can also turn off the body
camera for intelligence gathering
when the individual will not provide
information on video. Officers must
record until an event concludes and
turn over the body camera to an

Body camera data is property of the
MDPD and considered an official
public record of the department. Non
evidentiary data must be retained for
at least 90 days, or as long as needed
for administrative investigations or
litigation. Data must be retained in
compliance with the retention
schedules published by the
Department of State, Division of

Library and Information Services.




Atlanta, GA

Per APD.SOP.3133, effective May 19,
2020, all sworn employees issued a
body worn camera shall use it during
the course of regular duty, approved
overtime, and any other situations
which are deemed necessary by the
Atlanta Police Department.

Body cameras must be used to
observe, photograph, videotape, or
record activities that occur in places
where there is a reasonable
expectation of privacy if they occur in
the presence of the law enforcement

officer.

Recorded data shall remain stored on
a secured storage network. Minimum
retention guidelines require the
following years for the listed
categories: (1) 5 years for general
citizen contact, investigations,
arrests, use of force, sUAS videos,
investigations, incident report,
accidental - training, supervisor
request, CEW Firing Log - test, and
traffic enforcement; and (2)
indefinitely for homicide-sex crimes,
serious injury / fatality motor vehicle
collisions, restricted, pending review,

and ID technician.




Boston, MA

Per the BPD's Body Worn Camera
Policy (BPD Rule 405), Boston police
officers must wear and activate body
worn cameras while performing any
patrol function, as determined by the
Police Commissioner (available at
https://staticl.squarespace.com/stati
¢/5086f19ce4b0ad16ff15598d/t/5db
05d41e4661c456ab6b870/15718392
97911/S019-015.pdf).

Officers shall record all contact with
civilians in the following occurences:
vehicle stops, person stops,
dispatched calls for service, initial
responses by patrol officers,
transport of prisoners, pat frisks and
searches of persons incident to
arrest, incidents of emergency
driving, incidents of pursuit driving,
crowd control incidents where officer
reasonably believes may result in
unlawful activity, any adversarial
contact (including use of force). If an
officer fails to activate the body worn
camera, officer must document the
failure in the incident report.

Recordings are kept in a cloud-based
storage platform managed by the
Video Evidence Unit according to the
following schedule: (1) indefinite
retention for death investigations,
Code 303-lethal / less lethal, sexual
assualt / abused person; (2) 7 years
for use of force, arrest, and felony-no
arrest; (3) 3 years for misdemeanor-
no arrest, investigate person or
premise; (4) 90 days for significant
event - public safety, traffic stop,
encounter/fio, sick assist, no report-
dispatch/onsite; (5) 30 days for
test/taining.




San Francisco, CA

The City began equipping officers
with body cameras as early as 2013
and adopted a Body Worn Camera
Policy in 2016 (available at
https://www.sanfranciscopolice.org/
sites/default/files/2018-
11/COMMISSION-DGO-10.11-

BODYWORNCAMERAS.pdf).

Policy requires activation of body
worn cameras during (1) detentions
and arrests, (2) consensual
encounters with the police, (3) 5150
evaluations, (4) traffic and pedestrian
stops, (5) vehicular and non-vehicular
pursuits, (6) use of force, (7) service
of warrants, (8) searches, (9)
transportation of arrestees or
detainees, (10) during hostile citizen
encounters, (11) other circumstances
where recording would be valuable,
and (12) only in situations that serve
a law enforcement purpose. The
policy indicates that cameras should
not be activated when encountering
(1) sexual assault and child abuse
victims, (2) situations that could
compromise the identity of
confidential informants or
undercover operatives, and (3) strip
searches, unless the officer can
articulate an exigent circumstance

requiring deviating from this rule.

The policy requires the Department
to maintain all recordings for at least
60 days. The Department was
required to retain the footage for at
least two years, however, if the
recording (1) showed an officer’s use
of force, (2) led to the detention or
arrest of an individual, or (3) was
relevant to a formal or informal

complaint.




The Phoenix Police Department
initially deployed body cameras in
2013 as part of a U.S. Department of
Justice pilot program. Since then,
deployment has been very slow and
largely nonexistent. Advocates have
called on the Department to speed
up deployment. A 2017 Body-Worn
Video Technology policy is available
online
(https://www.bwcscorecard.org/stati
c¢/policies/2017-
05%20Phoenix%20BWC%20Policy.pd
f) but it is not clear if this policy

Per the 2017 policy, users must wear
the body camera anytime they may
become involved in any enforcement
activity while on duty in patrol or
workingoff-duty, extra-duty, or any
other uniformed assignment. They
must activate the camera before
engaging in any enforcement contact.
The requirement is not intended to
be punitive in those situations where
a reasonable justification can be
made for non-activation. May
interrupt or deactivate recording in

Per the 2017 policy, retention by the
Police Department is required for at
least 190 days following the date of
the recording. Retention period may
be longer in the event the video is
the subject of a litigation hold, a
criminal case, or part of other

Phoenix, AZ remains in effect. specific situations. discovery.
Following a 2015 pilot program, in Directive #304.6 (2017) requires all
May 2016 the Detroit City Council Detroit Police Department members
approved a $5.2 million contract who have citizen interactions in the
designed to issue 1,500 body and daily performance of their duty to
dash cameras throughout the wear a body camera. Body cameras
department. Detroit has adopted a |must be activated prior to initiating, |Directive #304.6 requires all media
Body Worn Cameras Policy (available |or as soon as is practical after captured by a body camera to be
at initiating, all contacts with citizens in |securely stored and maintained by a
https://detroitmi.gov/sites/detroitmi |[the performance of the officer's the department or a third-party
.localhost/files/2018- official duties. The camera must vendor for a period of 90 days, but
03/BODY%20WORN%20CAMERAS.pd |remain on until the event is may be retained for longer for
Detroit, Mi f). completed. administrative or legal reasons.




Seattle, WA

Under Executive Order 2017-03, the
Seattle Police Department has
equipped all front-line police officers
with body cameras. The
Department's Manual has a section
on in-car and body-worn video
(https://www.seattle.gov/police-
manual/title-16---patrol-
operations/16090---in-car-and-body-
worn-video). The Department
maintains a helpful web page with
information and resources related to
use of body cameras
(https://www.seattle.gov/police/abo
ut-us/body-worn-video).

T

during all dispatch calls, before
arriving on the scene to ensure that
there is enough time to turn on the
camera; traffic and Terry stops; on-
view infractions and criminal activity;
arrests and seizures; searches and
inventories of vehicles, persons, or
premises; transports (excluding ride-
alongs); following or riding in
abulances or medic units that are
transporting persons involved in an
event to a medical facility; vehicle
pursuits; questioning victims,
suspects, or witnesses. If an officer
can't record the beginning of an
event, they should start recording as
soon as possible. Officers must
record the event to its conlcusion
(when officer has concluded their
involvement in the event AND there
is little likelihood that the officer will
continue to have contact with
persons involved in the event).
Unless there is a crime in progress or
another situation in which an officer
can be lawfully present without a
warrant, officers may not record on

o T

RCW 42.56.240 (which lists instances
in which the footage is exempt from
public inspection) and is not known
to have captured a unique or unusual
incident that could result in litigation
or criminal prosecution will be kept
for 60 days after the recording was
made. (Law Enforcement Record
Retention Schedule Version 7.2,
Section 8.1, LE2016-001 Rev. 1). Body
camera footage not governed by
RCW 42.56.240 that is not known to
capture an unusual incident that
would likely result in litigation or
criminal prosecution will be retained
for 90 days after the recording is
made. (Law Enforcement Record
Retention Schedule Version 7.2,
Section 8.1, LE09-01-09 Rev. 4). Body
camera and dashcam footage
retained as part of a case must be
retained until the case is over and all
possible appeals have been
exhausted, and then destroyed. (Law
Enforcement Record Retention
Schedule Version 7.2, Section 8.1,
LE09-01-08 Rev. 3).




Minneapolis, MN

All Minneapolis patrol and SWAT
officers are equipped with cameras
(approximately 600 officers). The
Minneapolis Police Department
maintains a Body Worn Cameras
Policy in its Policy and Procedure
Manual (available at
https://www.insidempd.com/wp-
content/uploads/2017/07/Update-
Body-Worn-Camera-Policy.pdf).
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call, officers must activate their body
cameras when two blocks away from
the incident or when they recieve the
call, whichever is later. Officers must
also activate their body cameras
when 1) self-initiating a call; 2) prior
to taking any law enforcement
action; 3) Prior to making an
investigatory contact; 3) When any
situation becomes adversarial; 4)
Prior to assisting a citizen during in-
person encounters (other than basic
assistance, like giving directions); 5)
when instructed to directed to
activate the body camera by a
supervisors. Examples of situations
that would require body camera
activation include: (1) traffic stops,
(2) suspicious person and vehicle
stops, (3) vehicular responds
requiring emergency driving, (4)
vehicular pursuits, (5) work-related
transports, (6) searches, (7) contact
involving actual or anticipated
criminal activity, (8) contact involving
actual or anticipated physical or
verbal confrontation, (9) when

Training, startup checks, petty
misdemeanor, non-evidence/general
recording, and protected recordings
are all nonpublic and retained for one
year. Citizen complaints are
nonpublic and retained for three
years. Videos of arrest/evidence, Use
of Force, and Police Discharge of a
Firearm are retained for 7 years.
Videos that show use of force that
resulted in substantial bodily harm
and footage that shows police
discharge of a firearm are public.
Videos of arrest/evidence and other
Use of Force videos are nonpublic.
Any video classified as a "Significant
Event" is nonpublic and retained for a
minimum of 7 years. (See 4-223 IV. A.
8. d. of the Minneapolis Police
Department Policy & Procedure
Manual for more information on
what each classification category
entails).




San Diego, CA

The San Diego Police Department
maintains a procedure regarding
body cameras (available at
https://www.sandiego.gov/sites/defa
ult/files/149.pdf).
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circumstances, including during (1)
enforcement related contacts, (2)
arrests, (3) searches (of prisoners,
residential dwellings, and commercial
buildings), (4) passenger transport,
and (5) suspect interviews. Recording
is required during suspect interviews
unless the suspect declines to make a
statement because of the body
camera; if recording, officers must
record the entire interview.
Recording is discretionary during (1)
victim and witness interviews (except
for in domestic violence cases, in
which the victim interview should be
recorded by at least audio), and (2)
scene documentation. Recording is
prohibited during (1) non-work
related activity, (2) during
administrative investigations, (3)
during line-ups or briefings, (4) during
major crime briefings, homicide
breifings, or during homicide walk-
throughs, (5) during contact with
confidential informants, (6) where
patient privacy is at issue, and (7)
during demonstrations

Department policy requires officer to
enter metadata for any recorded
event and then upload the video to a
website that impounds the data for
retention. All recordings related to
any criminal proceeding, claim filed,
pending litigation, or a personnel
complaint, are to be preserved until
the matter is resolved and/or in
accordance with state law.




FOIA Exemptions

Related Dashcam FOIA Exemptions

Notes

None specific to body camera
recordings. Law enforcement
investigative records are generally
shielded from public record requests
(Al. Code § 12-21-3.1(b)).

None specific to dashcam footage.
Law enforcement investigative
records are generally shielded from
public record requests (Al. Code § 12-
21-3.1(b)).




General FOIA exemptions (Alaska
Stat. § 40.25.120).

General FOIA exemptions (Alaska
Stat. § 40.25.120).

While not directly on point, the
Alaska Supreme Court ruled that
disciplinary records of law
enforcement officers are confidential
personnel records under the State
Personnel Act. Basey v. State of
Alaska , Sup. Ct. No. S-17099 (April
24, 2020). The chief of the Anchorage
police department stated in June
2020 that the department supports
body camera usage but that their
contents would be kept confidential
under state law (see
https://midnightsunak.com/2020/06
/09/apd-chief-we-support-body-
cameras-but-investigations-of-officer-
conduct-remain-confidential-under-
alaska-lawy/).




General FOIA exemptions

General FOIA exemptions
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records, but may be withheld in the
interest of privacy, confidentiality or
the best interests of the state
(Carlson v. Pima County). Arizona
Revised Statute § 38-1116 states that
statements made by an oficer about
his involvement in a use-of-force or
accidental physical injury incident
may not be the sole basis for
discipline against the officer unless
he/she reviewed related body-worn
camera recording before making the
statement. In 2015, SB1300
established a Law Enforcement
Officer Body Camera Study
Committee (repealed June 30, 2016).
When SB1300 was introduced
(before amended and passed), it
sought to exclude such footage from
the definition of a public record.

In March 2020, the AZ Mirror
surveyed and published a report on
Arizona metropolitan police
departments' policies on public
access to body camera footage (see
https://www.azmirror.com/2020/03/

20/tempe-blurs-all-police-body-




A record depicting the death of a law
enforcement officer is confidential
and exempt from disclosure under
the Arkansas public records law (Ark.
Code An.. § 12-6-701). Records
related to "undisclosed investigations
by law enforcement agencies of
suspected criminal activity" are
exempt from Arkansas's public
records law (Ark. Code. Ann. § 25-19-
105(b)(6)).

Same as previous. Note that these
are general exemptions for public
records, i.e. not specific to police
body camera or dashboard camera
footage.

None




Video/audio recordings related to a
"critical incident" may be delayed no
longer than 45 days unless disclosure
would interfere with an active
investigation (e.g., endangering
safety of a witness or confidential
source). If the agency delays, it must
provide a written explanation of the
specific basis for the determination
and the estimated date for
disclosure. There is a detailed
procedure for further delays in
releasing video. "Critical incidents"
include incidents in which a firearm is
discharged by an officer or in which
use of force by an officer results in
death or great bodily injury. Cal.
Gov't. Code § 6254. Other
video/audio (i.e., not related to a
critical incident) is subject to
California's public records act.

Same as previous.

None




Under SB20-217, all recordings of an
incident that led to a complaint
aginst the police must be released to
the public, unedited, within 21 days
after receipt of the complaint. Video
recordings involving a death must be
provided upon request to a family
representative at least 72 hours prior
to public release. Additionally,
certain footage is redacted/blurred --
e.g., juveniles, mental health crises,
etc. in the interest of that person's
privacy. If redacting or blurring
footage is insufficient to protect the
relevant privacy interest, the victim
has the option to waive his/her
privacy interest and have the footage
released to the public.

Same as previous

None




Public Act 19-90 requires that
footage depicting an incident be
released to the public no later than
96 hours following the recorded
incident (if the officer chooses not to
review the recording) or no later than
48 hours after the officer reviews the
recording -- whichever is earliest.
Disallowed recordings under Conn.
Gen. Stat. § 29-6d(g)(1) as well as
recordings depicting deceased
victims, minors, and/or victims of
violent crimes are exempt under
Connecticut's public records law. In
the case of a minor, it can be
released with consent. Conn Gen.
Stat. § 29-6d(g)(2). More generally,
law enforcement records may be
withheld if disclosure would reveal
identity of an informant, info to be
used in related law enforcement
action, or for certain crimes (Conn.
Gen. Stat. Ann. § 1-210(3)).

Covered by general FOIA exemptions

None




Covered by general FOIA exemptions.
Del. Code Ann. Tit. 29 § 10002(1)

Covered by general FOIA exemptions.
Del. Code Ann. Tit. 29 § 10002(1)

None




™

special provisions for body camera
footage. Body camera footage that is
taken in a private residence, inside a
health care or social services facility
orin a place that a reasonable person
would expect to be private is exempt.
Body camera footage must be
disclosed to a person recorded by a
body camera (or their personal
representative), to a person not
depicted in the recording if the
recording depicts a place where the
person lawfully lived at the time of
the recording, or purusant to a court
order. The statute enumerates
factors that the court must consider
when deciding whether to release

None specific to dashcam footage.
Active criminal investigative
information is exempt from record

requests (Fla. Stat. § 119.071(2)(c)).

Florida law requires local agencies to
include in their body camera policies
provisions that permit officers to
review footage at their request
before writing a report or giving a
statement regarding what took place
(Fla. Stat. § 943.1718(2)(d)).

Police audio and video recordings
made in places with a reasonable
expectation of privacy are exempt
(GA Code & 50-18-72). Material
related to pending police
investigations is also exempt.

Same as previous.

Recordings exempt if they would
interfere with an
investigation/proceeding, endanger
someone or breach confidentiality in
some way (Ga. Code Ann. § 50-18-70-
77).

None

None

None




Covered by general FOIA exemptions

Covered by general FOIA exemptions

None

Body camera recordings are not
subject to FOIA unless the request is
from the subject of the encounter or
their attorney, the footage was
flagged due to the filing of a
complaint, the discharge of a firearm,
use of force, arrest or detention, or
resulting death or bodily harm, unless
a witness or victim depicted in the
video had a reasonable expectation
of privacy at the time and does not
consent to disclosure. FOIA
disclosures must be redacted to
remove identification of all who are
not an officer, the subject of an
encounter, or directly involved in an
encounter.

Covered by general FOIA exemptions

None




Recordings may be requested by the
subject of the video or their
representative, the owner of the
premises depicted in the video or the
victim of the crime depicted in the
video.

The agency may deny the request if it
would expose a vulnerability to
terrorist attack, would pose a threat
to public safety, would interfere in an
investigation or an individual's right
to a fair trial, or would "not serve the
public interest." Decisions by
agencies can be appealed to state
courts. Agencies must redact death
or serious injury, nudity, minors
under 18, victims and witnesses of

Same as previous

None

Covered by general FOIA exemptions

Covered by general FOIA exemptions

None




All FOIA exemptions for criminal
investigation records apply. Criminal
investigation records are not
available to the public unless a court
decides that disclosure (a) is in the
public interest, (b) would not
interfere with law enforcement
action, investigation or prosecution
(c) would not compromise an
undercover agent or confidential
informant (d) would not reveal

Same as previous

None
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cannot be released if they would
reveal the identity of unknown
informants or would interfere with
an ongoing investigation or
adjudication.

For body camera footage, agencies
cannot release footage that shows (a)
the interior of a private residence
where there is a reasonable
expectation of privacy without
permission of the resident (b)
someone at a medical facility for
treatment (c) HIPAA-protected
information (d) a correctional facility
in a way that would compromise
security (e) sexuality or nudity (f) a
minor child (g) a dead body (h)
witnesses, confidential informants or
undercover officers (i) a domestic
violence shelter or program (j)
information protected by FERPA (k)
FBI-designated non-public or
classified Criminal Justice
Informational Services data (I) the
institutionalization of a mentally ill
person (m) serious injury or death of

Covered by general FOIA exemptions

None




Police can refuse to disclose body
camera footage if "found by the
custodian to violate an individual's
reasonable expectation of privacy."
Determinations that the footage
should not be disclosed may be
challenged by filing a lawsuit.
Recordings made while the officer is
not acting in the scope of their
official duties do not need to be
disclosed if it "would violate a
reasonable expectation of privacy."
Requests for footage must include
reasonable detail as to the date,
time, location or persons involved.
The custodian can deny a request for
lack of specificity.

Covered by general FOIA exemptions

See 2019 Body Camera Survey,
Louisiana Commission on Law
Enforcement and Administration of
Criminal Justice, Statistical Analysis
Center (March 1, 2020, available at
http://Icle.la.gov/programs/uploads/
2019%20Body%20Camera%20Survey
%20%20House%20Concurrent%20Re
solution%20N0.%2052.pdf).

Covered by general FOIA exemptions

Covered by general FOIA exemptions

None




None specific to body camera
recordings. The Body-worn Camera
Policy states that body cam
video/audio recordings will be
released as required under
Maryland's Public Information Act or
other governing law.

Covered by general FOIA exemptions

None




The taskforce would recommend and
adopt regulations pertaining to
handling requests for the release of
information recorded by a body
camera to the public.

Covered by general FOIA exemptions

None

The law exempts from disclosure
body camera recordings that are (i)
taken inside private places; (ii) the
subject of a civil action in which the
requesting party and public body are
parties; or (iii) subject to regular FOIA
restrictions. Disclosure of body
camera recordings is subject to crime
victim protections.

Covered by general FOIA exemptions.

None




data as private. Body camera data is
considered private or non-public
unless: (1) the data documents the
discharge of a firearm by an officer in
the course of duty; (2) the use of
force of an officer results in
substantial bodily harm; (3) the
subject of the data requests that it be
made public, so long as the officer
and subject's identities are redacted
in certain circumstances; or (4) data
that is part of an active or inactive
criminal investigation to protect the
identity of an undercover officer,
victim or alleged victim of a sex
crime, informant, witness, 911 caller,
juvenile witness, mandated reporter,
or deceased person whose body was
unlawfully unburied. Law
enforcement agencies may redact or
withhold access to portions of data
that are public if the data is "clearly
offensive to common sensibilities."
Any person may bring an action in
district court to authorize disclosure
of private or nonpublic data. The
court must consider whether the

Subject to general FOIA exemptions

None




The Mississippi ACLU has reviewed
and summarized policies of different
police departments in the state and
recently published a report (available
at https://www.aclu-
ms.org/sites/default/files/field_docu
ments/aclu_bodycam_ex_summary-
Subject to general FOIA exemptions [Subject to general FOIA exemptions |digital.pdf).




Recordings may be ordered closed or
redacted if the safety of the victim,
witness, or other individual cannot be
reasonably insured or if a criminal
investigation is likely to be
jeopardized.

Recordings may be ordered closed or
redacted if the safety of the victim,
witness, or other individual cannot be
reasonably insured or if a criminal
investigation is likely to be
jeopardized.

None

Subject to general FOIA exemptions

Subject to general FOIA exemptions

None




The model policy does not include
provisions relating to public access to
body camera footage. Neb. Rev. Stat.
§ 84-712.05(5) provides that records
developed or received by law
enforcement may be withheld from
the public if the record constitutes a
part of the examination,
investigation, intelligence
information, citizen complaints or
inquiries, informant identification, or
strategic or tactical information used
in law enforcement training.

Same as previous.

None




Any record made by a body camera is
a public record that may be
requested only on a per incident
basis. If the record contains
confidential information that cannot
be redacted, then the record may be
available for inspection only at the
location where such record is held.
Nev. Rev. Stat. Ann. § 289.830(2).

None

None




Body camera recordings are for law
enforcement purposes only. Access
to body camera data must be
authorized by the head of the law
enforcement agency. Recordings
must not be divulged or used by a
law enforcement agency for any
commercial or other non-law

enforcement purpose. N.H. Rev. Stat.

Ann. § 105-D:2.

None

None




Under the proposed legislation, the
following body camera records would
be exempt from public disclosure: (1)
video footage not subject to a 3-year
retention period (as described
earlier); (2) video footage subject to a
3-year retention period because the
subject has filed a complaint about
the encounter and requests that the
footage not be disclosed to the
public; (3) video footage that an
officer reasonably asserts has
evidentiary value of the officer wore
the body camera that recorded the
footage or the officer is the subject
of such footage; or (4) video footage
requested to remain private by the
subject, their parent or guardian (if a
minor), or next of kin/designee (if
deceased).

Covered by general FOIA exemptions.
Ganzweig v. Township of Lakewood
held that if police require the regular
recording of police activities, the
videos are subject to the state Open

Public Records Act

None




Covered by general FOIA exemptions.

Covered by general FOIA exemptions

None




Covered by general FOIA exemptions

NY Public Officers Law §§ 86; 87
Exemption exists if disclosure of the
body camera video would interfere
with police investigations or judicial
proceedings, deprive a person of a
right to a fair trial, identify a
confidential source or disclose
confidential information relating to a
criminal investigation, or reveal non-
routine criminal investigative
techniques or procedures.

Covered by general FOIA exemptions

NY Public Officers Law §§ 86; 87
Exemption exists if disclosure of the
dashboard camera video would
interfere with police investigations or
judicial proceedings, deprive a person
of a right to a fair trial, identify a
confidential source or disclose
confidential information relating to a
criminal investigation, or reveal non-
routine criminal investigative
techniques or procedures.

§ 234 provides that the Attorney
General may investigate any
instances where body cameras fail to
record an event pursuant to that
section. Proposed legislation, S.B.
8736 (July 13, 2020) would amend
this to grant investigatory power
instead to the internal affairs
department of the division of state
police.




By statute, body camera and dash
camera footage are not state public
records or personnel records. Law
enforcement agencies have the
discretion to release footage to
people who are recorded (and only
those portions relevant to the
request), and if the agency denies a
request to disclose the footage, the
recorded individual must bring a
claim in court to attempt to obtain
the footage. Law enforcement
agencies may deny a request on
confidentiality, sensitivity, safety, or
investigarory / other legal grounds.
There is no mechanism for law
enforcement to release videos to the
general public other than through a
court order.

§132-1.4's definition of “recording”
includes visual, audio and visual and
audio captured by both body-worn
cameras and dashboard cameras.
Specifically, the statue defines
recording as “a visual, audio, or visual
and audio recording captured by a
body worn camera, a dashboard
camera, or any other video or audio
recording device operated by or on
behalf of a law enforcement agency
or law enforcement agency
personnel when carrying out law
enforcement responsibilities." The
same requirements apply to body
camera and dash cam recordings.

None




N.D. Cent. Code § 44-04-18.7 (2015)
provides a specific exemption
(classified as an "exempt record") if
footage is "taken in a private place."
§ 44-04-17.1 The definition of
exempt record states that while an
exempt record is not required to be
open to the public, it may be open in
the discretion of the public entity.

§ 44-04-18.1 exempts records
relating to a public entity's internal
investigation of a complaint against
an entity or employee for misconduct
until the investigation is complete,
but no longer than 75 calendar days
from the date of the complaint. This
section could potentially apply to law
enforcement body camera footage.

Covered by general FOIA exemptions

No statute specifically provides that
body camera footage is a public
record, but state statute does
designate body camera footage taken
in a private place as a record exempt
from public records law.

§ 44-04-18 requires public entities to
provide a copy of the public record
requested. Permits a public entity to
refuse to allow inspection of records
or provide copies if "